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Part One 

POLITICAL THEORY 




CHAPTER I 


FUNDAMENTAL IDEAS 

§1 WHAT IS POLITICS? 

When %ve observe the life of men around us, we cannot fail to 
be struck by two facts as a rule, eveiy man desires to have his 
own way, to think and act as he likes , and at the same time, 
everyone cannot hav'e his own way, because he lives in society 
One man’s desires conflict with those of another The relations 
of the individual members of society with one anotlier, therefore, 
need regulation by government When a body of people are 
clearly organized as a unit for purposes of government, then they 
are said to be politically^ organized and may be called a body 
politic or State— a society politically organized The essence 
of such a society is that a group of people called tlie Government 
are clothed with authority to make laws and enforce them , they 
claim obedience from the members of the society whom they 
govern 

Politics, then, deals with the State or political society, mean- 
ing by the teim a people organized for law within a definite 
territory. The subject has two main subdivisions (i) Political 
theory and (ii) Political organization 

Political theory, in the words of E Barker, is primarily con- 
cerned with the purpose or purposes which man pioposes to him- 
self as a moral being, living in association with other moral beings 
It asks What are the purposes of political organization and 
what are the best means of realizing them ? The individual wants 
to realize his best self , to what extent can the State help him 
in this, his natural endeavour ? What is the nature of the 
authority of tlie State ? Has the State, for instance, unlimited 
power to regulate the thought and activities of individuals or 
are there limitations to its powers ? Has the individual rights 
against the State ? The reconciliation of the authority of the State 
with the liberty of the individual in order to promote social good 
on the largest possible scale is thus the fundamental problem 
of political theory And, since the freedom of the individual is 

^ The term Politics is derived from the Greek word polts, a city-state 
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FUNDAMENTAL IDEAS [ di I 

considerably affected by the form of government under which 
he lives and by the relation of his State to other States, forms 
of government and inter-State relations are also of great import- 
ance to political theory 

Political theory is thus concerned with the formulation of the 
ends and limits of State authority Government is the instrument 
by means of which the purposes of the State are sought to be 
realized A study of Politics should, tlierefore, naturally include 
an analysis of government and its working. This is the subject- 
matter of the second part of our study, viz political organiza- 
tion The forms and the working of government have not, how- 
ever, always been of the same pattern Thus in ancient Greece 
and Rome, monarchy was the earliest form of government , in 
botli, it gave place first to aristocracy and then to democracy 
The study of these forms of government, as they arose under 
particular historical conditions, should obviously form the first 
part of a study of political organization The working of modem 
governments with their infinite variety comes next And, finally, 
from a study of the past and the present, the student will be in a 
position to formulate, by an inductive process, principles regard- 
ing the organization of government, its stmcture and working 
For instance, a study of governments, past and present, tells us 
that all power corrupts, and absolute power corrupts absolutely^ , 
therefore power must be a check to power Such a study helps one 
not only to understand the pnnciples of governmental organiza- 
tion but also to learn the comparative merits and defects of the 
different types of Legislature, Executive and Judiciary 

These divisions of the subject are not watertight compart- 
ments , they touch one another at various points as they all centre 
in the State Politics may therefore be defined as ‘ the science 
concerned with the State and of the conditions essential to its 
existence and development ', or, in the words of Janet, ‘ that part 
of social science which treats of the foundations of the State and 
the principles of government 

§2 IS POLITICS A SCIENCE? 

At the outset of our study we aie faced with a crucial question * 
Is Politics a science at all ? 

* The phrase is Lord Acton’s 
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§2] ' / IS POLITICS A SCIENCE f 

' Each professor of political science *, writes Barker^, ‘ is apt to 
feel about the other professors, if not about himself, that they 
argue from questionable axioms, by a still more questionable 
process of logic, to conclusions that are almost unquestionably 
wrong The layman, even more sceptical, is inclined to adopt 
towards political saence the attitude of Mrs Prig to the Mrs 
Hams so often mentioned by Mrs Gamp . “ I don’t believe there’s 
no sich a subject ” ’ 

In similar vein writes Maitland” ‘ When I see a good set of 
examination questions headed by the words “ Political Science ” 
I regret not the questions but the title ’ Why this hesitation ? 

We can explain it only if we grasp clearly the meaning of the 
term ‘ science ’ The classification of facts and the formation 
upon that basis of absolute judgements, which are consistent and 
universally valid, sum up the essential aim of modem science 
Thus gravitation tends to make things fall to the ground , two 
parts of hydrogen and one of oxygen constitute water they can- 
not help themselves These are exact statements , physics and 
chemistry are exact sciences Classification, general rules based 
on such classification, and predictability— these are essential to 
the saentific method 

Let it at once be admitted that Politics is not and cannot be 
an exact science in the sense that physics and chemistry are It 
has too few certainties Its premisses are uncertain ; its conclu- 
sions are dubious On almost every aspect of the subject, there 
are at least two, and often more, views For instance, that high, 
authority Mill says that ‘ it is in general a necessary condition of 
free mstitutions that the boundaries of governments should co- 
made in the main with those of nationalities ’ On the contrary. 
Lord Acton, an equally high authority, holds that the combi- 
nation of different nations in one State is as necessary a condition 
of civilized life as the combination of individuals to form society 
Again, should there be two chambers to a Legislature ? Laski 
and Sidgwick differ ^ Is communal representation m Legislatures 
and the public services (as has been adopted in India) desirable ? 
Opinions vary Even on the definition of fundamental terms, 
such as the State, there is no unanimity ^ R M Maciver differs 
from Laski 

* E Barker, Education for Citizenship, p 6 

F W Maitland, Collected Papers, Vol III, p 302 

* See below, ch XXVI 11 

* Se6 ch I, §7 and ch IV, §3 
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FUNDAMENTAL IDEAS [ ch I 

Politics IS not an exact science, like physics and chemistry, be- 
cause the matenal with which it deals is incapable of being treat- 
ed in the same exact way Physics and chemistry are natural or 
physical sciences , they deal with matter Politics, economics and 
ethics are social sciences , they deal with man in society. ' One 
chemical element is exactly the same all the woild over, any 
variations in its composition can be tested and explained ’ It is 
difficult to consider problems of man m the same exact way as we 
consider problems of matter Social phenomena are perpetually 
undergoing change and are more difficult to conti ol The motives 
which lead men to act, no less than the consequences of then 
acts, are so complex and variable that it is difficult accurately to 
determine the one or confidently to predict the other Consider, 
lor instance, the effects of the introduction of Prohibition in 
India , he would be a bold man who would predict that it is bound 
to fail in India because it has failed in America Again, in the 
natural sciences it is possible to experiment with matter in a way 
impossible in the social sciences In other words, it is possible 
artificially to create actual uniformities for the purpose of com- 
parison , to make, that is to say, out of unlike things, things so 
alike that valid inferences can be drawn as to their behaviour 
in like circumstances Thus, as Graham Wallas points out, 
metallurgy became a science when men could actually take two 
pieces of copper ore, unlike in shape and appearance and chemical 
constitution, and extract from them two pieces of copper so 
nearly alike tliat tliey would give the same results when treated 
in the same way This power over his matenal the student of 
Politics can never possess He can never create an artificial 
unifoimity in man ‘ He cannot after twenty generations of 
education or breeding render even two human beings sufficiently 
like each other for him to prophesy with any approach to certainty 
that they will behave alike under like circumstances ' 

That is why a discerning scholar like Lord Bryce was content to 
compare Politics to a relatively undeveloped and inexact natural 
science like meteorology, somewhat in the same way as Marshall 
had earlier compared economics to the science of the tides , in 
all these subjects the possibility of error in prediction is consider- 
able Sir Frederick Pollock maintained that there is a science 
of Politics in the same sense and nearly to the same extent as there 
is a science of morals * Those who deny the existence of a 
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§3] POLITICS AND HISTORY 

political science, if they mean that there is no body of rules or 
law from which a prime minister may infallibly learn how to 
command a majority in Parliament, would be right as to the 
fact, but would betiay a rather inadequate notion of what science 
is’ Politics, like other social saences, has a saentific character 
because the scientific method is applicable to its phenomena, viz. 
the accumulation of facts, the linking of these together in causal 
sequences and the generalization from the latter of fundamental 
pnnciples or laws It is true tiiat the laboratory method of 
experiment is difficult with social sciences ; but the whole field of 
historical facts and the facts of the contemporary world are 
there for the student to observe, classify, connect, and compare 
for the formulation of general principles Take, for instance, 
the study of revolutions, their causes and cure The revolutions 
of history, sucli as the English Revolution of 1688, the French 
Revolution of 1789 and the Russian Revolution of 1917, are the 
materials for the student to study and compare Aristotle was 
able by a study of the revolutions prior to his day (he studied 
the history of 158 constitutions) to formulate the generalization 
that the most general cause of revolutionary movements was the 
craving of men for equality , and their best preventive, the 
principle of the mean It is not only a tribute to the wisdom 
of Aristotle but to the possibility of the scientific character of 
political investigation, that this generalization applies to the re- 
volutions since his day. The larger the number of facts studied, 
the wider the area from which these facts are observed, and the 
greater the care with which they are studied in relation to their 
environment, the greater the possibility of the precision and 
value of the generalization obtained The development of psy- 
chology, the scientific use of history and the application of quanti- 
tative methods to political data^ will enhance the claim of Poli- 
tics to be considered a science 

§3 POLITICS AND HISTORY 

The subject-matter of Politics is closely related to history, 
economics and ethics 

History is a record of past events and movements, their causes 
and interrelations It includes a survey of economic, religious, 
intellectual and social developments as well as a study of States, 
On this point see G Wallas, Human Nature tn Politics, ch V 
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their growth and organization and their relations with one an- 
other. 

Politics and history are mutually interdependent Some facts 
of history constitute a part of the groundwork of political 
science— those facts which are significant for the study of political 
ideas and institutions , in this sense, historical facts are the raw 
matenal of political science On the other hand, history gains 
in significance and value because of political science As Lord 
Acton said, the science of Politics is the one science that is de- 
posited by the stream of history like the grains of gold in the sands 
of a river. Professor Seeley puts it well when he says political 
science is the fruit of history and history is the root of political 
science To illustrate it is a lesson of history that people who 
are denied a share in political power are also denied a share in 
the benefits of power , hence the conclusion of Politics that demo- 
cracy with all Its defects is the safest form of government It 
has been rightly remarked that Politics is vulgar when not 
liberalized by history, and history fades into mere literature when 
It loses sight of Its relation to Politics 

But while political science is thus dependent on history for 
Its material, it must be made clear that history supplies only part 
of Its material It has to draw largely on other social sciences 
sucli as economics, ethics, psychology, and jurisprudence— and 
on contemporary observation Again, all facts of history are 
not useful for political science Only those facts which bear 
directly or indirectly on the study of the State are useful to it 
Much of history, like the history of art, of science, of inventions 
and discoveries, military campaigns, languages, dress, industries 
and religious controversies, has little, if any, relation to Politics 
and affords no matenal for political investigation To take 
familiar examples, the Tudor period in English history (1485- 
1 603) IS useful to the student of political science as providing data 
for tlie study of factors leading to the establishment of absolute 
monarcliy on a popular basis , but the rebellions and conspiracies 
of the penod, the marriages of Henry VIII, the religious changes 
and persecutions, and the course of the Spanish Armada are of 
little value in laying down pnnciples of political organization 
Similarly, the Mogul period of Indian history (1526-1761) is of 
great value in Politics as providing data for the study of factors 
leading to the establishment (or disruption) of a unified and 

8 



§4] ECONOMICS AND POLITICS 

stable State where the rulers belong to a militant minority alien 
in faith to the vast bulk of their subjects , but the rebellions, 
disputed successions, and military campaigns of the period, the 
development of Mogul art, and the evolution of the historical 
literature of the time, though indispensable to the student of 
history, are hardly of any value to the student of Politics Political 
science selects facts out of history In this selective function, the 
student of Politics is not limited by chronology as the student 
of history is The historian has to aim primarily at presenting 
facts in their clironological order , tlie student of political science 
has to bring together for comparison societies similar in their 
political characteristics though separated in time Thus the 
governments of the early Greeks, tlie Romans and the Teutons 
of Germany present many similar characteristics ' 

And, finally, with Sidgivick, we may add that while the primary 
interest of history is concrete, the presentation of facts, the 
primary interest of Politics is abstract, the formulation of general 
laws and prinaples 

‘What as students of political science we are primarily con- 
cerned to ascertain, is not the structure or functions of govern- 
ment in any particular historical community, but the distinctive 
characteristics of different forms of government in respect of their 
structure or their functions , not die particular processes of 
political change in (eg) Athens or England, but the general laws 
or tendencies of change exemplified by such particular processes 

§4 ECONOMICS AND POLITICS 

Economics, so runs a classic definition, is a study of mankind 
in the ordinary business of life , it examines that part of indi- 
vidual and soaal action which is most closely connected with 
the attainment and with the use of the material requisites of well- 
being Bnefly, it is the science of wealth Economics touclies 
Politics at more than one point because the production and the 
distribution of wealth are largely influenced by government, and 
because the solution of many economic problems must come 
through political channels Indeed, so close is the influence of 
Politics on economic conditions that early writers on economics 
considered their subject as a branch of Politics and termed it 
political economy Taxation, tariff laws, government ownership 

^ H Sidgwick, The Development of European Polity, p 2 
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-of public utilities like railways and electricity, and State aid to 
agriculture and industry are instances where governmental policy 
clearly affects economic prosperity Economic conditions in 
Russia differ widely from elsewhere because of the socialistic 
policy of its Government Indeed many problems of the modern 
State are essentially economic in cliaracter the adjustment of the 
claims of capital and labour, the reduction of economic inequal- 
ity, nationalization, and the achievement of a stable international 
■order 

Secondly, political ideas and institutions are themselves influ- 
enced by economic conditions A good example in the field 
of ideas is the rise of socialism, which is largely a theory born 
out of, and advocated with a view to reduce, economic inequal- 
ity The influence of economic conditions on political institu- 
tions IS illustrated by the rise of feudal government in medieval 
Europe, m which political power and citizenship were based on 
the holding* of land The rise of democracy in nineteenth-century 
Euiope owes not a little to the Industrial Revolution, the rise 
-of the artisan class and the growth of towns The nature and 
functions of the Government of a pastoral people must differ 
considerably fiom those of the Governments of agricultural and 
industrial communities 

§5 POLITICS AND ETHICS 

Ethics IS a branch of study which investigates the laws of 
moiality and formulates rules of conduct It deals with the 
lightness and wrongness of man’s conduct and the ideals towaids 
whicli man is working What is the basis of moral obligation? 
What do ive mean by right action ? How are we to distinguish 
a right action from a tvrong one ? These are some of the ques- 
tions with wlucli ethics concerns itself 

If, as Lord Acton said, the great question for Politics is to 
■discover not what Governments prescribe, but what they ought 
to prescribe, tlie connexion between ethics and Politics is clear, 
for on ever)' political issue, tlie question may be raised, whether 
It IS right or wong And, if we agree with Fox that what is 
morally wTong can never be politically right, we may say that 
Politics is conditioned by ethics Political theory is concerned 
witli tlie end of the State, the rights of individuals, the functions 
lo 
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of government and the relations of State -with State Every one 
of these has a moral aspect The end of the State has been 
formulated by the greatest political thinkers in terms of moral 
values, Aristotle, for instance, said that while the State comes 
into existence for the sake of life, it continues to exist for the 
sake of good life The rights of individuals which deserve recog- 
nition by the State can be defined only in a moral context The 
State exists to promote social good on the largest possible scale 
if that object is to be achieved, the State has progressively to 
recognize and embody the fundamental rights of man, political,' 
economic and private , the basis of these rights is the membership 
of man in society and the moral order underlying social relations 
If the State does not recognize these rights, has the individual 
the right of non-co-operation and resistance? The question 
cannot be answered on the purely political plane The Govern- 
ment proposes to pass laws prohibiting usury, dnnk, early 
marriage and nntouchability Is it right to do so ? Again, the 
State proposes to consider a treaty with a neighbouimg State as 
a ‘ scrap of paper ' Is this right ? Can a prince, following 
Macliiavelli's advice, be both fox and lion ? 

‘A prudent rulei ought not to keep faith ’, said Machiavelli, 

* when by so doing it would be against his interest, and when the 
reasons which made him bind himself no longer exist If men 
were all good, this piecept would not be a good one , but as they 
are bad, and would not observe their faith with you, so you are 
not bound to keep faith with them ’ 

Is this sound political theory ? Is there a difference between pub- 
lic morality and private morality ? Briefly, in so far as Politics 
IS concerned with questions of ‘ ought to be ' it has points of 
contact with ethics 

There is another aspect of their interrelation which needs 
mention Laws or the commands of the State are obeyed with a 
greater readiness if they aie in keeping with the moral ideas of 
the community , if they are far ahead of those ideas, they may be 
difficult to enforce At the same time laws may slowly and in the 
long run modify moral standards by ‘ civic habituation ’ 

§6 STATE AND GOVERNMENT 

Some essentials of a State have been implied in a preceding 
discussion They are (z) a definite territory, (it) population. 
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(ttt) a government. We may add a fourth to complete the list, 
namely, sovereignty. These points need some elaboration 

That a State should have some territory is obvious , it is obvi- 
ous, too, that no limit or uniformity can be prescribed in respect 
of the size of States It is reckoned that there are some 76 
organized States at the present time in the world, these vary 
considerably in area from San Marino in Italy with its 38 square 
miles, Briush India with 863,446, the United States of America 
with 3,735,223 to the Union of Soviet Socialist Republics with 
'8,348,0941 Variety apart, the insistence on a definite territory 
as an essential of a State is necessary , for it distinguishes the 
State from a nomadic tnbe As will be shown later 2, the dis- 
tinctive mark of a tribe is kinship Territoriality is not essential 
to a tribe but ts for a State 

As with territory so with population It is obviously essen- 
tial, but neither the minimum population necessary to constitute 
a State nor the optimum can be prescribed In modern States 
the variation ranges from about 5,000 people in the State of 
Andorra in the Pyrenees to more than 422 millions in China 
While uniformity in territory or population cannot be expect- 
ed of States, It is noteworthy that the size of States may be an 
important factor in determining their fortunes In ancient 
Greece, the prevalent type of State was the small city-state which 
could be taken in at a single view. Some of the city-states like 
Athens attained a richness and variety of life which many bigger 
modern country-States might well envy That is primarily be- 
cause the smaller the size, the greater the unity and patriotism 
among the people and the concentration of energy in promoting 
social happiness 

‘ To the size of States,’ wrote Aristotle, ^ ‘ there is a limit, as 
there is to otlier things, plants, animals, implements , for none of 
these retain their natural power when they are too large or too 
small, but tliey either wholly lose their nature, or are spoiled 
For example, a ship which is only a span long will not be a ship 
at all, nor a ship a quarter of a mile long , yet there may be a 
ship of a certain size, either too large or too small, which will 
still be a ship, but bad for sailing In like manner a State when 
composed of too few is not, as a State ought to be, self-sufficing , 
when of too many, though self-sufficing in all mere necessaries, it 

* The figures .nre taken from The Statesman's Year Booh, 1943 
See below, ch II, §§9-11 ’ PohUcs (Jowett’s translation), VII, 4 
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IS a nation and not a State, being almost incapable of constitu- 
tional government ’ 


On the other hand, small States are relatively less secure, as they 
fall an easy prey to bigger and aggressive States 

Government may be defined as the agency or machinery 
through which the will of the State is formulated, expressed and 
realiz^ Properly speaking, therefore, the term includes the 
sum total of the legislative, execuave and judiaal bodies in 
tile State, whether of the cential or local government, of all those 
who are engaged in making, administering and interpreting law > 
Government has three departments the Legislature, the Ex- 
ecutive and the Judiciary The primary function of the Legis- 
lature is to make laws of the Executive, to carry them out , and 
of the Judiciary, to interpret them and decide upon their applica- 
tion in individual cases A sharp separation of the functions 
of these three branches is, however, never made in practice and 
IS not desirable either The Legislature, everywhere, has some 
degree of control over the Executive and Judiciary, and in some 
States, as in the United States of America, shares in some ex- 
ecutive functions ; the Executive has some initiative and consider- 
able influence in the making of law, and exercises certain judicial 
powers , judges, as Justice Holmes said, ‘ do and must make law ’, 
and in many States have also the power of sitting in judgement 
on the work of executive officials Nevertheless, the distinction 
between tlie three departments is well worth making and is well 
recognized both in theory and practice 

Sovereignty means supremacy, and may be defined as the 
power of the State to make laws and enforce them with all the 
means of coercion it cares to employ It is the distinctive mark 
of the State, distinguishing it alike from individuals and associa- 
tions within the State It has two aspects, internal and external 
Internally, it means the power which the State claims to make 
and enforce law upon individuals and associations within the 
area of its jurisdiction Externally, it means independence of 
foreign control Britain refuses to be controlled by France and 
vice versa To the extent that some ‘ States ' are subject to a 
foreign State, as Indian States are, they must be deemed to lack 
one of the essential features of a real State 


Taking these characteristics into consideration, we may define 
the State as 
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‘ a territorial society divided into Government and subjects 
claiming, within its allotted physical area, a supremacy over all 
other institutions ' ^ 

The distinction between State and Government is worth em- 
phasis From the preceding discussion, it must be obvious that 
the Government is a narrower term than the State, being only 
one part of it. The State includes both tlie Government and 
the governed Government is only the machinery through which 
the purposes of tlie State are sought to be realized Again, sov- 
ereignty is a cliaracteristic of the State, not of the Government, 
though It may be exercised by tlie Government on behalf of 
the State Moreover, the State is relatively more permanent than 
the Government, as the Government of a State frequently changes. 

§7 STATE AND SOCIETY 

We must also distinguish the State from Society Society is 
an association of human beings and suggests the whole complex 
of the relations of man to his fellows It consists of the compli- 
cated network of groups and institutions expressing human 
assoaation The State is one of tlie groups, a society, not Society. 
It is tlie most important group, but still not identical witli 
society There are many groups in Society like the family, the 
caste, the churdi and the trade union which do influence social 
life, but which owe neither their origin nor their inspiration to 
the State Again, there are social forces like custom, mutation 
and competition which the State may protect or modify but 
certainly does not create , and ‘ soaal motives like friendship 
or j'ealousy which establish relationships too intimate and personal 
to be controlled by the great engine of the State 

The State is a way of regulating human conduct , it orders 
us not to murder, it punishes us foi a violation of its order. 
It is Society in its political aspect 

The differences between the State and Society may be summar- 
ized thus (i) Society is a wider term than the State It suggests 
many soaal relationships which cannot be expressed through the 
State, e g education, religion, agricultural and industrial activities, 
domestic institutions The State is concerned only with those 
social relationships that express themselves dircrugh government, 
(ir) The term ' society ' applies to all human communities whether 

* H J Laski, A Grammar of Pohtics, p 21 
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organized or unorganized; but organization for law is essential 

to a State 

‘In the earliest phases, among hunters, fishers, root-diggeis,. 
and fruit-gatherers, there have been social groups which knew 
nothing or almost nothing of the State Today, there remain 
simple peoples, such as certain groups of Eskimos, which have no 
recognizable political organization ’ ^ 

While the State is not identical with Society, nevertheless it 
provides the framework of the social order it holds Society to- 
gether It binds individuals to certain uniform rules of behavioui 
which are essential for a harmonious and ordered social life. On 
that account, however, we must not exaggerate the importance 
of the State and assume that the individual in Society will obey 
no rules unless they are backed by the coercive power of the 
State Social tolerance and intolerance support a whole mass of 
habits and customs which are vital to tire well-being of Society, 
eg standards of conduct in private and public life, which are 
not suitable subjects for legislation These latter form the pio- 
vince of social morality As Barker puts it, the area of Soaety 
is .voluntary co-operation, its energy is goodwill and its method 
is elasticity, while the area of the State is mechanical action, its 
energy is force and its method is rigidity 

The distinction we have made between the State and Society is 
fundamental to a true theory of the State, because it helps the 
realization of individual freedom To equate State with Society 
would justify State interference in all aspects of the life of the 
individual That may lead to over-government, a totalitarian view 
of the State, and the consequent tyranny of State control That, 
in fact, IS what happens in the totalitarian States of Germany, 
Russia and Italy, whicli make no distinction between tlie State 
and Society Individual fieedom suffers 

§8 NATIONALITY AND NATION 
The idea of nationality is not easy to define, for there is not 
one single factor to which it can be traced It is essentially a 
sentiment of unity, the resultant of many forces , community of 
race and language, geographic unity, community of religion, 
common political aspirations, and, above all, historical develop- 
ment The presence or absence of any one or more of these fac- 

^ R M Maciver, The Modern State, 1928, p 5 
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tors does not necessarily imply the presence or the absence of a 
spirit of nationality The example of the people of the United 
States of America shows that race is of doubtful importance ; 
the Swiss defy the difficulties presented by a variety of languages , 
die history of the Jews shows it may be the aspiration towards 
the recovery of a homeland rather than the possession of one that 
is important Nationality is essentially spiritual in character, a 
sentiment, the will of a people to live together— the vouloir vivre 
collectif In Laski’s words^, it implies the sense of a special unity, 
which marks off those who share in it from the rest of mankind 

' That unity is the outcome of a common history, of victories 
won and traditions created by a corporate effort There grows 
up a sense of kinship which binds men into oneness They 
recognize their likenesses, and emphasize their difference from 
other men Their social heritage becomes distinctively their 
own, as a man lends his own particular cliaracter to his house 
They come to have an art, a literature, recognizably distinct from 
that of other nations. So England only could have produced 
Shakespeare and Dickens , so we admit that diere aie qualities in 
Voltaire and Kant from which they typify the nationalism of 
France and Germany.' 

Nationality may, therefore, be defined as a spiritual sentiment 
or principle arising among a number of people usually of the 
same race, resident on die same territory, sharing a common 
language, the same religion, similar history and traditions, com- 
mon interests, with common political associations and common 
ideals of political unity ^ The term is also applied to the people 
who feel the sense of nationality A portion of mankind may 
be said to constitute a nationality, if diey are united among them- 
selves by common sympathies which do not exist between them 
and any others— which make them co-operate with each other 
more willingly than with other people, desire to be under the 
same government, and desire that it should be government by 
themselves or a portion of themselves exclusively (Mill) 

The term ‘ nation ’ is obviously allied to nationality, both be- 
ing from the same Latin root nahis meaning birth. Some writers, 
eg Burgess and Leacock, have defined die term in a racial or 
edinogiapliical sense Thus Bui'gess defines a nation as a popula- 
tion witli ethnic unity, inhabiting a territory widi geographic 

‘ 1 Grammar of Politics, pp 219-20 

= R N Gilchrist, Principles of Political Science, 6th ed , pp 26-7 
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unity Leacock similarly says that it indicates a body of people 
united by common descent and a common language^ In recent 
times, however, especially since the Great War of 1914-18, the term 
‘ nation ’ has had a more distinctively political connotation : it 
has stood for a people who feel united and have or desire an 
independent Government' There has been a more pronounced 
tendency to create States on the principle of self-determination • 

‘ one nationality, one State.’ The definitions given by Bryce and 
Ramsay Muir, and, still more, by R. N Gildinst and C J. H 
Hayes, show the recent emphasis on the political aspect 

'A nation is a nationality which has orgamzed itself into a 
political body either independent or desmng to be independent ’ 
(Bryce) 

‘A nation is a body of people who feel themselves to be 
naturally linked together by certain affinities which are so strong 
and real for them that they can live happily together, are dis- 
satisfied when disunited and cannot tolerate subjection to peoples 
who do not share these ties ' (Ramsay Muir) 

‘ Nation IS the State plus something else the State looked at 
from a certain point of view, viz that of the unity of the people 
organized in one State ’ (Gilchrist) 

‘ A nationality by acquiring unity and sovereign independence 
becomes a nation ’ (Hayes) 

State and nation 

The distinction between State and nation must be made care- 
fully Accbrdmg to our defimtion, a State exists where there 
IS a territory, a people, a government and sovereignty , it may 
lack the feeling of nationality, or of oneness among the people, 
and yet remain a State The classic example is Austria-Hungary 
before the war of 1914-18 , it was a State but not a nation The 
term ‘nation’ emphasizes the consciousness of unity among its 
people, and, according to the older view which we have indicated, 
a nation need not necessarily be a State Recently, however, there 
has been a tendency both in theory and in fact to assoaate 
Statehood with nationhood, to equate nation with a united people 
orgamzed in a State 

Is this principle of organizing States on the principle of ‘ one 
nation, one State ’ a sound one ? Has every nationality the right 
to form a State ? It is true that a ‘ mono-national ■’, as distin- 
guished from a ‘ poly-national ’, State has some distinct advant- 
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ages * it faalitates harmony among its parts and engenders a sense 
of compromise and tolerance among its people which make it 
relatively easy for them to ivork democratic institutions That 
IS why Mill insisted that it is in general a necessaiy condition of 
flee institutions that th^ boundaries of governments should coin- 
cide in the mam with those of nationalities The sense of belong- 
ing together aeates a readiness on the part of tlie members of a 
State to subordinate tlieir differences to the common good. A 
political society is, clearly, in an unsatisfactor}' condition when 
Its members have no consciousness of any bond of unity among 
tliem except obedience to a common government 

There lurks, however, in tliis coincidence a danger pointed 
out by Lord Acton, to which too little attention has been given. 
That danger is that, undei such conditions, tlie majority may be 
tempted to increase the sphere of political legulation and enforce 
ways of behaviour which are akin to totalitarianism Said 
Acton 1 

‘ The pi esence of different nations under the same sovereignty 
is similar in its effect to the independence of the Church in the 
State It provides against the servility which flouiishes under 
the shadow of a single authority by balancing interests, multiply- 
ing associations, and giving to the subject the restraint and sup- 
port of a combined opinion In the same way it promotes inde- 
pendence by forming definite groups of public opinion and by 
affording a leal source and centre of political sentiments and of 
notions of duty not derived from the sovereign will Diversity « 
in the same State is a firm ban'ier against the intrusion of govern- 
ment beyond tlie political sphere, which is common to all, into 
the social department which escapes legislation ’ 

Acton held that die combination of different nations in one State 
is as necessary a condition of civilized life as the combination of 
individuals to form society. Inferior races make progress by liv- 
ing in political union with races intellectually supenor Exliaust- 
ed and decaying nations are leinved by dieir contact with a 
youngci vitality Nations in which the elements of organization 
and the capacity for government have been lost, either through 
the deraoi alizmg influence of despotism or the disintegrating 
action of dcmoaacy, aic rcstoied and educated anew under die 
discipline of a stronger and a less corrupted i-ace This fertilizing 
and legcnerating process can only be obtained by living under 
‘ The History of Freedom and other Essays, pp 289-90 
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one Government The ‘ poly-national ’ view has the merit of 
drawing attention to the healthy idea that not every people is ' 
capable of creating arid maintaining a State , only a people of 
political capacity, possessing manly qualities, understanding 
and courage, and. able to defend itself, can rightly claim to estab- 
lish an independent State Events since 1939 only reinforce 
the strength of this view. The dissociation of Statehood from 
nationliood will help to mitigate rnuch disquiet and frustration 
in the world and help to establish international peace 

Is India a nation ^ 

It IS perhaps best to describe India as ‘ a nation in the making ’ 

In a sense, she' lacks the characteristics of Statehood and national- 
ity She is still dependent on a foreign State and thus lacks one 
essential cliaractenstic of a State, namely sovereign authority 
Her people have not yet attained a true spirit of nationality, on 
account of the difficulties produced by the existence of several 
religions and languages and differing customs amongst them 
But there are a number of compensating factors on the credit 
side The use of English and’ Hindi is enabling the people from 
different parts of India to understand the ideas and needs of one 
another , improved communications and means of transport are 
bringing about a large measure of economic unity , the land of 
India IS clearly a unit by itself, and the common desire for self- 
government may be expected to overcome the difficulties presented 
by separatist tendencies 

There are some who think that India consists of two nations, 
the Hindu and the Muslim, and therefore ought to be split up 
into two nation States, Hindustan and Pakistan. They make 
much of tire differences in the social codes of the Hindus and 
the Muslims This ‘ Pakistan ’ movement, as it is known, 
must be considered a passing phase in tlie development of India 
into one nation An emphasis on the centripetal tendencies, on 
the common factors that unite the two peoples, Hindu and 
Muslim, and on the geographic unity, a realization of the danger 
of very small States m modern times and a satisfactory solution 
of the communal problem, ensuring adequate safeguards for 
minorities, may be expected to overcome the obstacles that still 
prevent India’s attainment of full nationhood 
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CHAPTER II 


THE ORIGIN OF THE STATE 

§1 INTRODUCTORY 

Among the first questions which political theory raises is 
What is the origin of the State ? Have men always lived under 
some form of political organization? If they have not, what 
are the causes that brought about the original establishment of 
government ? 

Political thinkers are not agreed on the answer to this funda- 
mental question, with the result that there are various theories 
concerning the beginnings of the State the social contract 
theory, the divine right theory, the force theory, the patriarchal 
theory, the matnarchal theory and the evolutionary theory. We 
shall state these theories, examine the element of truth in them 
and conclude with what we consider to be the generally accepted 
explanation 

§2 THE SOCIAL CONTRACT THEORY: 

ITS EARLY HISTORY 

The substance of the social contract theory is this * The^j 
State IS the result of an agreement entered into by men who ® 
ongmally had no governmental organization The history of the ^ 
world IS thus divisible into two clear periods the period before ■> 
the State was instituted and tlie period after In the first period, e 
there being no government, there was no law which could be ' 
enforced by a coercive authority Men lived, it was said, in a , 
state of nature, in which they were subject only to such regula-i*^ 
tions as nature was supposed to prescribe But there was no hu- ^ 
man authority to formulate these rules precisely or to enforce « 
them After some time, they deaded to set up a government ^ 
Thereby, they parted with their natural liberty and agreed to obey i 
the laws prescribed by the Government [How men lived in the I' 
state of nature without the coercive agency of a government, 1 
why they decided to establish a government, who were th^ 
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/parties to the contract, and what the terms o£ that con ti act were 
I on these and other details tliere are differences of opinion among 
the exponents of tlie tlieoryjBut tliey agi-ee on its essential idea, 
'^5 vi/ that the State is a human creation, the result of a contiact. 
X. The idea of a social contract is found in the political treatises 
both of tlic East and the West Kautilya, the mimster 
of Chandragupta Mauiya of India, lefers to this in liis 
Ailhasastral (c 321-300 bc) ‘People suffeiing from anarchy, 
j.'^s illustrated by the proverbial tendency of a large fish swallow- 
■^Ing a small one, first elected Manu to be their hing , and allotted 
one-sixth of the grains giown and one-tenth of their meichandise 
. as sovereign dues Supported by tins payment, kings took upon 
tlicmselves the lesponsibility of maintaining the safety and 
security of their subjects ’ There is a reference to it in the ivritings 
of the Greek thinker, Plato (428-347 b c ) In his work, the Crito~, 
Soaates is repiesented as awaiting calmly the execution of his 
sentence, even though he considered it unjust, because he would 
not bleak his covenant with the State by escaping from prison 
into exile Again, in the Republic, Glaucon puts £01 til the view, 
in the course of a discussion on justice, that legislation and 
contracts between man and man oiiginated in a compact of 
mutual abstinence from injustice 

In political discussions, tlie tlieory of social contiact became 
^significant dunng and after the Middle Ages Two forms of 
j>thc dicory are found in these discussions, viz the governmental 
^ contract and tlie social contract pioper The first postulates a 
tacit agreement between the Government and the people , and 
the second, the institution of a political society by means of a 
‘‘^^^rapact among individuals 

^^•"Thc idea of a governmental contract was lai-gely employed 
by the defenders of popular liberties in the Middle Ages to resist 
^ the claim of ruleis to an absolute domimon over their subjects. 
Thus Mancgold, in the ele\enth century, developed the idea tliat 
a king could be deposed when he had violated tlie agreement 
accoiding to xvhicli he was cliosen ^ 

* No man can make himself empeioi or king , a people sets 
a man over it to the end that he may laile justly, giving to every 
I R!c I, ch XIII 

= Socratic Dtscourses, ‘n\f n rmn’<; Librarj p 359. xu 
’ Quoted bv Cnrljie m A Htsiar/ of Mcdtacval Pohltcal Thiorv tn the 
/tt.il. Vol III, p 164. n I 
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man Ins own, aiding good men and coercing bad, in short, that 
iie may give justice to ail men I£ then he violates the agreement 
accoiding to which he was chosen, disturbing and confounding 
the very tilings which he was^ meant to put in order, reason 
dictates that he absolves the people from their obedience , especi- 
ally when he has himself first broken the faith which bound 
him and the people together ’ 

By his ‘ oatli at his coronation ' a king was supposed to have • 
made a pact witli Ins people to promote a happy and virtuous 
life, and if he failed to fulfil hiS implied pact with his people ‘ 
he ceased to deserve, says St Thomas .^mnias {c 1225-74), that 
die pact should be kept by thektt^ The same note is struck 
in The Giounds of Rights Against Tyrants by Du Plessis-Momay ' 
(1579), On the Soveieign Powei Among the Scots by Buchanan 
(15*79)’ Kingship and Education of a King by^Mariana 

(1599) important recognition of the theory was the declara- 
tion of the Convention Parliament in England in 1688 that^ 
James II ‘ having endeavoured to subvert the constitution by 
breaking the original contract between king and people’ had* 
rendered the throne vacant ' 

The soaal contract, as distinguished from the governmental 
contract, is probably first mentioned in Honker’s The Laws of 
Ecclesiastical Polity (1594-7) Hooker postulates an original 
state of nature in which men were subject only to die law of 
nature In course of time men realized that to remove the 
grievances which inevitably arose when men associated together, 
there was no way but ‘ by growing into composition and agree- 
ment amongst themselves, by ordaining some kind of government 
public, and by yielding themselves subject thereunto ’ On the 
continent, the German writer Althusius used the idea of an 
original social contract in constructing his political system 
(1603) We find the compact theory applied in practice by the 
Pilgrim Fathers on board the Mayflowei (1620) ‘ We do solemn- 

ly and mutually in the Presence of God and of one another 
covenant and combine ourselves together into a civil body 
politic’ Milton in his Tenure of Kings and Magistrates (1649) 
argued that men were born free, and that wrong sprang up 
through Adam’s sin, wherefore to avert their own complete des- 
truction men ‘ agreed by common league to bind each other from 
mutual injuiy, and jointly to defend themselves against any that 
gave disturbance or opposition to such agreement ’ 
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‘ The power of kings and magistrates is notliing else, but 
what is only derivative, transferred, and committed to them in 
trust from the people, to the common good of tliem all, in whom 
the power yet remains fundamentally, and cannot be taken from 
them, without a violation of their natural birthright ’ 

We sliall now consider the theory as developed by its most 
famous exponents, Hobbes, Locke and Rousseau, during the latter 
half of the seventeenth century and in the eighteenth. 

§3 HOBBES 

Hobbes (1588-1679) was an Englishman who lived in the days 
of the Civil War (1642-51) This fact is significant in explaining 
the nature of his political drought, for, as will be shown presendy, 
Hobbes was inclined towards absolutism This inclination was 
natural at a time when the most important need of the country 
was a strong government to maintain law and order 

Hobbes starts his political inquiry (The Leviathan, 1651) 
with an analysis of human natuie man is essentially selfish , he 
is moved to action not by his intellect or reason, but by his 
appetites, desiies and passions Men living without any common 
power set over them, 1 e in a state of nature, would be ‘ in that 
condition which is called Warre , and such a warre, as is of every 
man, against every man ’—not war in the organized sense but a 
perpetual struggle of all against all, competition, diffidence and 
love of gloi7 being the diree main causes Law and justice are 
absent The life of man is solitar)', poor, nasty, brutish and short 

Hobbes recognizes diat even in the primitive natural state, 
there are in some sense laws of nature. Their essence is s^f- 
preseryatjpn, ' the libei ty eacli man hath to preserve his own life 
In detail, these laws are . to seek peace and folloiv it , to relinquish 
die right to all dungs ivhich being retained hinder the peace 
of mankind , to ‘perform their covenants made ' 

The only way to peace is for men to give up so much of their 
natural rights as is inconsistent with living in peace A supreme 
coercive poivcr is instituted The contracting parties are not 
the community and die Government, but subject and subject. 
Every man sa)s to e\cry other 

* I audiorizc and give up my right of governing myself to this 
man or this assembly of men [ government ] on this condition that 
thou give up thy right to him and authorize all his actions in 
like manner * 



HOBBES 


§ 3 ] , 

A State IS thus created 

Certain consequences follow from the creation of a State in 
this manner 

1. The Government is sovereign, and the sovereign's power 
IS absolute, for, 

(i) The sovereign’s power is not held ‘ on condition ’ 
knee the sovereign is the result of the pact, not a party to it 

(it) The pact is not revocable at the pleasure of the sub- 
jects 

{ill) Men surrender all their rights to the sovereign 
{iv) As the sovereign embodies in himself the wills of all, 
his actions are virtually their actions, on the principle that ' who- 
soever acts tlirough his agent, acts through himself ’ 

(u) The anti-social instincts of man are too insistent to 
be checked except by absolute autliority 

Sovereignty is inalienable, for it is essential to civil govern- 
ment that there should be no power in the State strong enough 
to gainsay the sovereign For the same reason, sovereignty is 
indivisible and the sovereign is unpunishable The sovereign is 
judge of what is necessary for the peace and defence of his subjects 
and judge of what doctrines are fit to be taught He has the 
right of making rules whereby each subject may know to what 
personal property he is entitled He has the right of judicature, 
of making war and peace, of choosing counsellors, of rewarding, 
honouring afid punishing ^ 

Hobbes is aware that the sovereign thus defined need not 
necessarily be one man , sovereignty may be located in an assem- 
bly Yet he prefers monarchy because it has greater consistency, 
and freedom from fluctuation in policy Also, there are relatively 
fewer favourites in a monarchy and, above all, there is the 
maximum identity of public and private interest in that form of 
government 

2 Law IS, in general, not counsel but command 

‘ Civil law is to every subject those rules which the Common- 
wealth hath commanded him by word, wnting or other sufficient 
sign of the will to make use of for the distinction of right and 
wrong' 

3. The liberty of the subject consists in 

{i) Those rights which the sovereign has permitted 
(«■) Those rights which by the law of nature, of self-preser- 
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vation, cannot be surrendered Th.e subject cannot therefore be 
compelled to kill himself or to abstain from food or medicine , 
he IS also not bound to accuse himself 

{ill) In general the obligation of the subjects to the 
sovereign lasts no longer tlian his power to protect them 

{iv) As for other liberties, they dej^end on the silence of 
the law, the subject being free to do what the sovereign has nof 
prohibited 

Hobbes thus bases an absolute State on ‘ free ’ contract and 
consent , the psychological basis of his theory is fear These 
ideas of Hobbes have been criticized from several points of view 
the theory of social contract is unhistorical, because p rimitiv e 
society rested on status, not on contract his view of human 
nature as essentially selfish cannot Be maintained , he is prepar- 
ed to believe in a being who is a savage in the state of nature 
and a saint in the state of contract , his contention that men 
surrender all their natural rights is an insult to common sense 
Again, Hobbes failed to realize that the principle involved in 
absolute sovereignty is wrong , for, if the sovereign is all-powerful 
and stands above law, the citizen must be piepared to submit to 
his arbitrary pleasure , it is possible that this position may prove 
to be worse than it was prior to the contract Above all, Hobbes 
gives us a purely legal view of rights as claims recognized by the 
State Such a view is insufficient for political philosophy, for a 
legal theory of rights will tell us what in fact the character of a 
State is , It will not tell us whether the rights recognized by it 
are the rights which need recognition, or whether other rights do 
not deserve legal recognition It will tell us, for instance, that 
according to Hindu law polygamy is recognized, and a daughter's 
right to inherit along with the son is not recognized There is no 
good reason why the former should be recognized or the latter 
should not be recognized 

If, then. It be asked why Hobbes’ influence persists, the answer 
is, as l^or Blown puts it, he was the first great philosopher of 
discipline Those who think about political affairs and the 
nature of society fall, intellectually and temperamentally, into 
two mam schools One party believes that the most essential 
requisites for human welfare in society are law and order , the 
other believes in the ultimate value of individual liberty, seeing 
^ ^ See below, p 33 
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that i£ liberty does not exist in and for individualSj it does not 
exist at all Those of ‘ the law and order school ’ see in Hobbes 
the first Englishman to give a complete and logical expression to 
the doctrine of sovereignty As Pollock says, ‘ Hobbes defines 
legal soveieignty and legal obligation with admirable strength 
and precision ’ 

§4 LOCKE 

The purpose of Locke (i632-i'704) in his, Two Treatises of 
Government (1690) was to justify the English Revolution of 1688 
James II had been deposed from tlie tlirone and William of 
Orange invited to occupy it Locke sought, as he said, to ‘ estab- 
lish the throne of our great Restorer, our present King William, 
and make good his title in the consent of the people 

Locke’s argument is somewhat as follows — In the state 
of nature men are free and equal , each lives accordihg to his 
own liking This fieedom, however, is not licence There is 
a natural law or the law of reason Avhicli commands that no one 
shall im pair the li fe, the Imaltli, the freedom or the possessions 
of another It is significant that the law of nature of Lock e 
s tresses the freedom and preservation LojLalI.men. unlike that of 
Hobbes which emphasizes self-pieservation There is, however, 
no common superior to enforce the law of reason , each individual 
IS obliged to work out his own inteipretation The result is 
that while the state of nature is not a state of war (as it is in 
Hobbes’ view), it is still ‘ full of fears and continual dangers ’, and 
man’s enjoyment of rights is * very insecure ’ Therefore, the 
peace among men may be so precarious as not to be easily dis- 
tinguishable from the anaicliy depicted by Hobbes 

The State or political society i s instituted bj way_o£ rgmedy 
f or th e inconveniences of the stat e _qf nature — t o avert, not t o 
e sca^ froim^ a staFe of war These inconveniences are three- 
fold first, the want of an established, settled, known law, re- 
ceived and allowed by common conseint to be the standard of 
right and wrong, and the common measure to decide all contro- 
versies , secondly, the want of a known and disinterested judge, 
with authority to determine all differences according to the estab- 
lished law , thirdly, the want of power to back and support 
the sentence when right and to give it due execution The State 
is created by Locke through the medium of a contract in which 
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each individual agrees with every other to give up to the 
community the natural right of enforcing the law of reason, m 
order that life, liberty and property may be preserved. Locke , 
u nlike Hqbbe^ giye^ the^^pqwer to* the con unun it y and not to 
a government The contract, it may be stressed, is also not 
general, but limited and specific , for, the natural right of 
enforcing the law of reason alone is given up . the natural 
rights of life, liberty and property reserved to the individual 
limit tile just power of the community. 

‘ The legislative power, constituted by the consent of the 
people,^ becomes the supreme power in the commonwealth, but 
is not arbitrary It must be exercised, as it is given, for the good 
of the subjects Government is in the nature of a trust and 
embraces only such powers as were transferred at the time of 
the cliange from a state of nature The Legislature must dispense 
justice by standing laws and authorized judges , no man can be 
deprived of his property without his consent, nor can taxes be 
levied without the consent of the people or their representatives 
Finally, the Legislature cannot transfer its powers to any other 
person or body It is but a delegated power from the people, 
who alone can dispose of it.’^ 

The people, however, can remove or alter the Legislature, when 
they find that it acts contrary to the trust reposed in it 

If it be asked who, then, is sovereign in Locke’s State, the 
answer is that there is none in Hobbes' sense ^ The com munity 
is suji^me , but its su prem e power is latent Its power does not 
come into play so long as the Government is acting according to 
the trust reposed in it , but when it acts contrary to that trust, 
the power of the community manifests itself in their right to 
replace that Government by another Thus it is integral to 
Locke’s system, that government may be dissolved, while society 
remains intact Lock e’s tlie ory thus results in constitutional or 
limited government 

In the words of i^aski, Locke gave to the theo^^o£conseiU a 
permanent place in English politics While the idea of social 
contract as an explanation of State origins has been given up, 
Locke’s central idea of ‘ government resting on the consent of 

^ This may be considered as the second (implied) contract m Locke’s theory. 
To this contract, the Government is a party, m Hobbes’ theory the Government 
IS not a party to the contract 

= Two Treatise^ of Government, ‘Everyman’s Library’, p xv 

* Professor Carpenter m his introduction to Two Treatises notes that the 
word sovereign does not appear in Locke’s book 
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the governed ’ is valuable This means in practice that a Govern- 
ment can continue to rule a people, only if it pays heed to their 
wishes Government holds power on condition This conclu- 
sion Locke arrived at by distinguishing between the agreement 
to form a avil society and the agreement witliin that society to 
set up some particular Government If the acts of that Govern- 
ment are contrary to the interests of the community as a whole 
" It IS possible for tliem, as Locke saw, to change the Government 
without destroying the continuity of civil society itself ' Locke’s 
> method of arriving at his conclusion may be mticized as being 
unhistorica l , but he emphasizes the cardinal idea that govern- 
ment IS a trust, and the basis of government is consent 

Secondly, Locke’s concept of natural rights is of some value 
In the sense in which Locke used it, as the rights of the individual 
anterior to organized society, it is now generally discredited 
But, as T H Green points out, interpreted in the sense that 
the nature of man demands certain rights or some conditions of 
life which at a particular stage of civilization are necessary for 
the fulfilment of his personality, the concept is invaluable 

§5 ROUSSEAU 

The social contract theory of Rousseau (1712-78) developed 
m his Conti at Social (1762) is important in two respects it 
inspired the French Revolution of 1789 which was a revolt against 
the despotic Frencli monarchy , it also supplied the basis of the 
theory of popular sovereignty 

Man, according to Rousseau, is essentially good and sympa 
thetic , tile state of nature is a period of idyllic happiness, men 
being free and equal. Soon, however, with the introduction of 
piivate property and the growth of numbers, quarrels arise and 
^ man is compelled to give up his natural freedom His problem 
is ‘ to find a form of assoaation which protects with the whole 
common force the person and property of each associate, and in 
virtue of which every one, while uniting himself to all, re- 
mains as free as before’. The problem is solved through a 
contract and the creation of civil society 

In this contract, every one surrenders to the community (and 
not to the Government as in Hobbes) all his rights ; the surrender 
is as complete as in Hobbes The community therefore becomes 
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sovereign Its sovereignty is as absolute as that of the Govern- 
ment in Hobbes is Pnma facie, there is no need to limit its sov- 
ereignty in the interests of the subjects, for the sovereign body, 
being formed only of the individuals who constitute it, can have 
no interest contraiy to theirs From the mere fact of its existence. 
It is always all that it ought to be (since from the very fact of 
Its institution, all merely private interests are lost in it) On the 
other hand, the will of the individual may well conflict with that 
general will of the community which constitutes the sovereign 
Hence the social pact necessarily involves a tacit agreement that 
anyone refusing to conform to the general will shall be forced 
to do so by the whole body politic, i e ‘ shall be forced to be free 
since the universal conformity to the general will is tlie guarantee 

to each individual of freedom from dependence on any other 

< 

person or persons 

It IS interesting to see how, after the contract, the individual 
remains as free as he was before. 

‘ Since each gives himself up to all, he gives himself up to no 
one , and as there is acquired over every associate the same nght 
that IS given up by himself, there is gained the equivalent of what 
IS lost, with greater power to preseive what is left ’ 

Law IS an expression of the general will and can be made 
only in an assembly of the whole people 

Sovereignty can never be alienated, represented or divided. 
The sovereign, who is a collective being, can be represented only 
by himself 

The Government is never the same thing as the sovereign. 
The two are distinguished by their functions, that of the former 
being executive, that of the latter, legislative Government is 
the exercise according to law of the executive power The 
Government, contrary to Locke’s opinion, is not established by, 
and therefore is not a party to, the contract ‘ There is only one 
contract in the State,’ protests Rousseau, ‘and this excludes 
every other ’ The act by which a government is established is 
twofold, consisting fiist of the passing of a law by the sovereign 
to the effect that there shall be a government, and secondly of ah 
act in execution of diis law by which the governois are appointed 

Rousseau’s_social contract can be viewed as the fusion of the 
premi^s^aiid_jt^per^pf^Hpbbe^s witji the_^conclusions of Locke 
The influence of Hobbes upon Rousseau was indeed marked and 
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singular That the State is the result of a contract entered into 
by men who originally lived in a state of nature , that there was 
only one contract, and to this the Government was not a party , 
that individuals surrendered all their rights and, therefore, after 
making the contract they have only such rights as are allowed to 
them by law , that sovereignty is absolute these elements in his 
theory clearly recall Hobbes But, curious as it may seem, 
Rousseau did not agree with the conclusion of Hobbes, that the 
Government was absolute , he made the Government dependent 
upon the people and thereby accepted, in essentials, the conclu- 
sion of Locke To this conclusion he was led by two elements in 
his tlieory in which he diffeied from Hobbes he makes the indi- 
vidual surrender his rights not to the ruler but to the community , 
he makes a clear difference between the State and the Government. 
In both these respects he is nearer Locke At the same time, 
Rousseau differs from Locke in more ways than one He postu- 
lates a complete surrender of rights on tire part of the natural 
man, and thereby makes sovereignty absolute , in Locke the sur- 
render IS partial, and there is no absolute sovereignty The 
popular soveieignty in Rousseau is in continual exerase ; the 
supremacy of the people in Locke is held in reserve and manifests 
Itself only when the Government acts contrary to their trust 
There is only one contract, tlie social pact, in Rousseau , there 
are two contracts implied in Locke, to one of which the Govern- 
ment IS a party , and, as Gi erk e noted, when Rousseau cut off 
the idea of a governmental compact from the contract theory, 
he did a revolutionary thing , he made the State absolute. 

The importance of Rousseau in political thought has already 
been indicated His theory served as the basis for democracy 
and the justification of revolutions against arbitral y rule As 
Sidgwick points out, the revolutionary doctrine rests on two or 
three simple principles , that men are by nature free and equal, 

- that the nghts of government must be based on some compact 
freely entered into by these equal and independent individuals, 
and the nature of the compact is such that the individual becomes 
part of the sovereign people, which has the inalienable right of 
determining its own constitution and legislation These points 
are all found, for instance, in the Declaration of the Rights of 
Man (1789), the charter of the French Revolution , they are taken 
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straight from Rousseau. Rousseau indeed demonstrated once and 
for all tliat Will, not force, is the basis of the State, that govern- 
ment depends on the consent of the governed Rousseau’s idea, 
that the sovereign community was logically the only lawmaker, 
has had the indirect effect of stimulating direct legislation by the 
people through the referendum and the initiative. 

At the same time, it must be remarked that Rousseau’s politi- 
cal analysis is inadequate in one respect He was scarcely aware 
of the fact that the unrestricted power of the general will might 
result in an absolutism scarcely less formidable than that of the 
older kingdoms and oligarchies To argue that the general will 
is always the disinterested will of the community for the common 
good, and therefore always right, is, as has been well said, to give 
a phrase where we ask for a solution. There is no guarantee that 
the will of the community will always turn out to be for the 
common good. Rousseau himself realized that the line between 
the general will so defined, and the will of all (which is the sum 
total of particularist and sectional interests) is not easy to draw. 
Rousseau’s sovereign is the people itself gathered in solemn 
general assembly, without private interest, as a whole , and there- 
fore incapable of injustice to any members That Rousseau 
without reserve makes this identification of the ideal and the 
actual it would be unjust to say, but that his enthusiasm leads 
him constantly to minimize the difference is unquestionable ^ 

§6 MERITS AND DEFECTS 

(i) From the historical point of view, the contract theory of 
the origin of political authority is untenable, not only because 
historical records are wanting as to those early times when, if 
at all, such compacts must have been made, but also because 
what historical evidence there is, from which by inference primi- 
tive conditions may be imagined, is such as to show its impossibi- 
lity The theory presupposes individuals as contracting, when the 
researches of Maine show that the progress of societies has been 
from status to^c ontract Contract, according to Maine, is not the 
beginning but the end of society The idea of contract postulates 
that individuals who enter into the contract are free to do things 
in their own way ; but, says Maine, the evidence of early law 
and custom shows that pnmitive men had no such freedom. 

^ See H J Tozer m his introduction to The Social Contract, pp 44-69 
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Pnmitive society rested not upon contract but upon status. In 
that society, men were born into the station and the part they were 
to play throughout life It' was not a matter of choice or of 
voluntaiy arrangement in what relations men were to stand 
towards one another as individuals ‘ He who is born a slave, 
let him remain a slave , the artisan, an artisan , the priest, a 
pnest ’—is the command of the law of- status Merit, aptitude, 
and individual freedom were allowed to operate only within the 
sphere of each man’s birthright Under such conditions, tlie very 
idea of individuals contracting themselves into civil society seems 
improbable 

(li) Even granting that an example of an original contract 
could be found, it cannot necessarily bind the descendants of 
those who originally entered into the contract 

‘ I am bound to obey,’ said Bentham, ‘ not because my great- 
grandfather may be regarded as having made a bargain which 
he did not really make with the great-grandfather of George III, 
but simply because rebellion does more harm than good ’ i 

(til) The theory is dangerous in practice, for it is favourable 
to anarchy The State and its institutions are regarded as the 
result of the individual will, and, therefore, it may be argued, 
they can have no sufficient ’authority when they contradict this*' 
individual will Burke states this point well in his famous des- 
cription of the State 

‘ It ought not to be considered as nothing better than a 
partnership agreement in a trade of pepper and coffee, calico or 
tobacco or some other such low concern, to be taken up for a 
little temporary interest and to be dissolved by the fancy of the 
parties It is to be looked on with otlier reverence^ It is 
a partnership in all science, a partnership in all art, a partner- 
ship in every virtue and in all perfection As the ends of such 
a partnership cannot be obtained in many generations, it be- 
comes a partnership not only between those who are living, but 
between those who are living, those who are dead, and those who 
are to be born ’ 

(iv) More than one exponent of the theory assumes that men 
in a state of nature are equal This assumption is incorrect. 
It IS possible to argue with the German jurist von_^Haller (1768- 
1854) that inequality, rather than' equality, is natural 

(v) The theory is illogical . ‘ It presupposes such political 
consciousness in a people who are merely living in a state of 
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nature as could only be possible in individuals who are already 
within a State.’ As Leacock says, they must have known what a 
government was before tliey could make one. 

With all its( defects, the theory has some merits It reminds 
the Government of those human purposes which the State can 
serve and which alone can justify its existence. As K^t, the 
German philosopher, said ‘ The legislator is under the obligation 
to order his laws as if they were the outcome of a social contract.’ 
In the form given to it by Locke and Rousseau, the theory brought 
out the idea that civil society rests not on the consent of the 
luler but of the ruled, and thus became an important factor in 
the development of modem democracy. 

§7 THE THEORY OF DIVINE ORIGIN 

The theory of divine origin, known more familiarly as the 
theory of the divine right of kings, states three simple proposi- 
tions the State has been established by an ordinance of GQd,, its 
rulers are divinely appointed , they are accountable to no author- 
ity but God Thus we are told in the Bible ^ 

* Let every soul be subject unto the higher powers For there 
is no power but of God the powers that he are ordained of God. 
Whosoever therefore resisteth the power, >resisteth the ordinance 
of God . and they that resist shall receive to themselves damna- 
tion ’ 

Filmer in his Patnaicha (1680) argues that Adam was the first 
king and ‘ present kings are, or are to be reputed, next heir to 
him ’ In the great Indian epic, the Mahabharata, it is recount- 
ed 2 that when the world was in a state of nature and anarchy, 
the people approached God and requested him to provide a 
remedy ‘ Without a chief, O Lord,’ they said, ' we are perishing. 
Give us a chief whom we shall worship in concert and who will 
protect us’ God appointed Manu to rule over them The es- 
sence of the theory, held whether in the east or the west, is not 
only that God created the State in the sense that all human 
institutions may be believed to have had their origin in divine 
creation , the will of God is supposed to be made known by revela- 
tion mediately or immediately to certain persons who were his 
earthly vice-regents and by them communicated to the people 

^ Romans, xiu, 1-2 

» Santiparvan, Ixvn, cited in U Ghoshal, A History of Hindu Political 
Theories, p. 175. 
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Obedience to the State becomes a religious as well as a civil duty ; 
disobedience, sacrilege 

The importance of the theory is primarily historical ; it helped 
to support the claims of certain rulers, like James I of England, 
to govern absolutely and without being accountable to their 
people Indeed James I even told his Parliament : 

‘ A king can never be monstrously vicious Even if a king is 
wicked, it means God has sent him as a punishment for people's 
sms and it is unlawful to shake off the burden which God has , 
laid upon them Patience, earnest prayer, and amendment of 
their lives are the only lawful means to move God to relieve them 
of that heavy curse ’ 

It IS interesting, however, to note that in ancient India the divine 
right theory was not stretched to include tlie view that the bad. 
as well as the good ruler was the representative of God and as 
such entitled to unconditional obedience On the contrary, its 
implications weie explored to justify rebellion against a tyrannical 
king. The argument is a simple one a virtuous king is no doubt 
a pai t of the gods and is entitled to co-operation and obedience , 
but the king who is otherwise is a pai t of the demons Therefore 
he may be deposed and even slain.^ 

As an explanation of the origin of the State, the theoiy is now 
generally discredited, because it necessar ily involves propositions 
t hat are to be acc epted as matters of faith rather than of reason. 
As J N Figgis rightly says, if at the present time the theory finds 
little acceptance, it is because there is a general belief either that 
reason should reign supreme , or that, if faith, as distinguished 
from reasoned conviction, be conceded to have a proper place in 
the life of men, its precepts should relate exclusively to matters 
spiritual In spite of the obvious defect of the theory, that it 
leaves the community at the mercy of a despot, it has the merit 
that idealistically interpreted it may create in the mass of the 
people a sense of the value of order and obedience to law, so 
necessary for the stability of the State — and in the rulers a moral 
accountability to God for the manner in which they exercise their 
power 

^ The Mahabharata and SukrantU, see U Ghoshal, op cit , pp jzig 
248-9 Perhaps Narada is an exception, for he alone among Hindu theorists 
seems to support absolute non-resistance on the part of the people 
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§8 THE THEORY OF FORCE 

In Its simplest form, this theory may be stated thus 
begat the king.’ The State is the result of the subjugation of the 
■w^^eFhy" the stronger Thus Gregory VII wrote in 1080 . 

‘ Which of us is Ignorant that kings and lords have had their 
origin in those who, ignorant of God, by arrogance, rapine, 
perfidy, slaughter, by every crime with the devil agitating as the 
prince of the world, have contrived to rule over their fellow men 
with blind cupidity and intolerable presumption ? ’ 

‘ In the eighteenth century, Hume gave expression to similair ideas 
It IS probable ’, said he,^ ‘ that the first ascendant of one man over 
multitudes began during a state of war, where the superiority 
of courage and of genius discovers itself most visibly, where una- 
nimity and concert are most requisite, and where the pernicious 
effects of disorder are most sensibly felt The long continuance 
of that state, an incident common among savage tribes, inured 
the people to submission.’ Jenks^ is perhaps the best modern 
exponent of the theory. ‘ Historically speaking,’ says he, ‘ there 
IS not the slightest difiiculty in proving that all political commun- 
ities of the modem type owe their existence to successful war- 
fare ’ His general argument is somewhat as follows ^ With the 
increase of population and the consequent pressure on the means 
of subsistence, there was also an improvement in the art of war- 
fare Fighting became the work of specialists A State is found- 
ed when a leader, with his band of warriors, gets permanent con- 
trol of a definite territory of a considerable size This may occur 
in one of two ways The leader, after firmly establishing his posi- 
. tion as ruler of his own tribe, extends his authority over neigh- 
bouring tribes until he comes to rule over a large territory This 
IS what seems to have happened in the England of the nintli 
century, when the so-called tribal kingdoms of the Heptarchy,"^ 
after fluctuating for many years between the overlordship of the 
various tribal chiefs, became more or less consolidated by conquest 
in the time of Egbert (a d 802-39) Much the same thing happen- 
ed in Scandinavia, where, in the ninth century, ‘ the innumerable 
tribes became^adually consolidated, as the result of hard fight- 
ing, into the three histone kingdoms of Norway, Denmark and 

^ D Hume, Essays, V ‘Of the Origin of Government’ 

^ E Jenks, A History of Politics, p yi 

* ibid , pp 74-5 

* 1 e Northumbria, Mercia, East Angha, Essex, Kent, Sussex and Wessex 
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Sweden’ Or a State is founded by successful migrations and 
conquests This was the history, in very early times, of the founda- 
tion of the kingdoms of L ombardy and of Sp am Perhaps the 
most remarkable instance of this is supplied by the history of the 
Normans, ' who, in the ninth century, became the ruling power 
in Russia, in the tenth founded the practically independent 
Duchy of Normandy , in the eleventh, the new kingdom of 
England , and m tlie twelfth, the kingdom of the Sicilies 

The new type of community, whether founded by consoli- 
dation or by migration and conquest, differed from the tribe in 
one essential particular it wis ten itorial in cliaracter, i e all 
those who liv^ ivithin the territory of the ruler (and not only 
tliose who were related to him by blood) were bound to obey 
his commands 

By way of criticism it is sufficient to say that while force has 
been one element in the formation of the State, it is wrong to 
say that it is the sole fa ctor As is shown below,i the State is the 
re sult o f tlie action of various causes— kinship, leligion, force and 
political consc ious ness 

§9 THE PATRIARCHAL THEORY 

This theory has its strongest supporter in Sir Henry Maine 
(1822-88) who stated it in his books Ancient Law (1861) and Early 
History of Institutions (1875) Maine derives his evidence from 
three sources— from accounts by contemporary observers of civil- 
izations less advanced than their own, from the records which 
particular laces (e g the Greeks) have kept of their own history, 
and from ancient law (e g Roman and Hindu) 

The theory is as follows —The unit of primitive soaety was 
the family, in which descent was traced tlirough males and in 
which the eldest male parent was absolutely supreme His power 
extended to life and death, and was as unqualified over his 
children and their houses as over his slaves The single family 
breaks up into more families, which, all held together under the 
head of the first family (the c^iief or ‘patriarch), becomes the tube 
An aggiegation of tribes makes the State 

‘ The elementary group is the Family, connected by common 
subjection to the highest male ascendant The aggregation of 
Families forms the gens or House The aggregation of Hduses 

’ §ii of this chapter 
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makes tlie Tribe. The aggregation of Tribes constitutes the 
Commonwealth 

Briefly, the State is an extension of the family, the head of the 
State being the father , the people, his children Maine cites the 
Patriarchs of the Old Testament, the ‘ Brotherhoods ’ of Athens, 
tlie patna potestas in Rome and the family system in India as 
evidence in favour of his theory 

It must be emphasized that the patriarchal society which, 
according to this theory, was the foundation of the modern State 
was characterized by three feature?, viz male kinship, pe rmanent 
marriage and paternal authority ^ It is indeed integral to this 
theory that members of the patriarchal family should be able 
to trace their descent through the male ‘ Men are counted 
of kin because they are descended from the same male ancestor * 
(Sometimes no doubt this relationship was fictitious rather than 
leal, as when in the absence of heirs the deficiency was made 
good by adoption) This in turn means that the system of 
permanent marriage, i e the permanent union of a woman with 
one man, had come to stay as a social institution But, as Tenks 
points out, it must not be assumed that marriage as we understand 
it— the permanent union of one man with one woman— was 
a feature of all patriarchal society On the other hand, polygamy, 
i.e the marriage of one man to several women, was quite common. 
It need not be added, however, that polygamy is no hindrance 
to the recognition of kinship through the male Paternal 
authority means that the male ancestor had well-nigh despotic 
authority over the group Thus in early Rome the patna potestas 
(literally the authority of the father) ‘ extended to all the des- 
cendants of a living ancestor, no matter how old they were ’ and 
comprised ‘ even the power of life and death to say nothing of 
control and chastisement’ 

The defect of the theory is that we cannot say that the patriar- 
chal society has been the foundation of later institutions every- 
where, or that It has been necessarily the oldest form of social 
organization For other evidence® suggests that in some societies 
the patriarchal family was a later development from the matriar- 

H S Maine, Ajictent Law, ‘World’s Classics’ edition, p io6 
^ E Jenks, op cit , pp 15-17 
” See below, §10 of this chapter 
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chal system, in which, descent could be traced only through the 

female on account of the existence of polyandry. 

The theory has the men t, however, &,a t as an explanktio"n of 
the origin of the State itjemphasizesjone essential element in the 
making of the State, viz krn^ip 

§10 T^E MATRIARCHAL THEORY ’ 

Among the chief exponents of this theory are M^erm^ 
(Primitive Society, 1865), Morgan (Studies in Ancient Society, 
1877) Jenks (A History'^of Politics, 1900) As distinguished 
from the patriarchal theory, this theory holds that the primitive 
group had no common male head, and that kinship among them 
could be traced only through the woman Thus, Jenks says,^ 
illustrating his proposition from primitive society in Australia * 

* The real social unit of the Australians is not the " tribe ”, 
but the totem group . . The totem group is, primarily, a body 
of persons, distinguished by the sign of some natural object, such 
as an animal or tree, who may not intermarry with one another 
. . The Australian may not marry within his totem ” Snake 
may not marry snake Emu may not marry emu ” That is the 
first rule of savage social organization Of its origin we have no 
knowledge , but there can be little doubt that its object was to 
prevent the marriage of near relations The other side of the 
rule IS equally startling The savage may not marry within his 
totem, but he must marry into another totem specially fixed for 
him More than this, he not only marries into the specified 
totem, but he marries the whole of the women of that totem in 
his own generation ’ 

Under such a system, it is obvious that as far as there is any 
recognition of blood-relationship at all, it is through women, and 
not through men ‘ Maternity is a fact, paternity an opinion ’ 
Jenks holds that society organized on such a basis gradually 
evolved into the family marked by paternal descent (of Maine’s 
description) It is unnecessary to elaborate the stages in this 
evolution Briefly they are men began to take to pastoral occu- 
pations , they domesticated animals , they recognized the value 
of women’s labour in tending sheep and cattle, and so gradually 
realized the value of permanently retaining women at home for 
the purpose , and thus arose the institution of permanent 
marriage ‘The tribe, instead of the family, is the primary 

^ op cit , p 9 
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group , in time it breaks into clans , these turn into households, ■ 
and ultimately into individual members.’ 

The mat riarchal theory is subject to the same critici sm a s 
the patriarchal . it is incorrect to regard matriarchaT so aety a s 
the oldest form of social organization everywhere The truth 
seems to be that ‘ there has been a parallel development, but the 
patriarchal line is thicker and longer ’ ^ 

» 

§11 THE EVOLUTIONARY THEORY 

The theories discussed must, for reasons already stated, be 
rejected as unsatisfactory The generally accepted theory is 
known as the historical or evolutionary theory It considers the 
State neither as a divine institution nor as a deliberate human 
contrivance , it sees the State coming into existence as the result 
of natural evolution 

‘ The proposition that the State is a product of history,’ says 
W Burgess, ‘ means that it is a gradual and continuous develop- 
ment of hitman society out of a grossly imperfect beginning 
through crude but improving forms of manifestation towards a 
perfect and universal organization of mankind ’ 

The beginmngs of government cannot be traced to a particular 
time or cause , it is the result of various factors, working through 
ages These influences are kinship, religion, war and political 
consciousness 

In early society, kinship was the first and strongest bond , and 
government, as "^^Wilson points out, must have begun m clearly 
defined family discipline. Such discipline would scarcely be 
possible among races in which blood-relationship was subject to 
profound confusion and in which family organization, therefore, 
had no clear basis of authority on which to rest In every case, 
it would seem, the origin of what we should deem worthy of 
the name of government must have awaited the development 
of some such definite family as that in which the father was 
known, and known as ruler Whether or not the patriarchal 
family was the first form of the family, it must have furnished 
the first adequate form of government 

Common worship was undoubtedly another element in the 
welding together of families and tribes This worship evolved 
from primitive animism to ancestor-worship When ancestor- 

’ M Ruthnaswamy, The Making of the State, p i8 
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worship became die prevailing form of religion, religion was in- 
separably linked with kinship, for at the family or communal 
altar, the worshipper did homage to the great dead of his family 
or group and craved protection and guidance In some tribes we 
find that the medicine-man or magician, who naturally held a 
predominant position, acquired or was elevated to the position 
of kingship The primitive man had implicit faith in die exist- 
ence of spirits, tlie spirits of the dead and the spirits of nature^ 
The medicine-man, professing ability to control them by means 
of his sorcery, naturally came to be regarded with mysterious awe 
and acquired umque influence The founder of the Mexican 
power, we are told, was a great wizard and sorcerer 

War and migration, we have already seen, were important 
influences in the origin of die State The demands of constant 
warfare often led to the rise of permanent headship When a 
tribe was threatened by danger or involved in war, it was driven 
by necessity to appoint a leader The continuity of war conduc- 
ed to the permanence of leadership Further, war and conquest 
helped to give the mark of territoriality to the State In the 
patriarchal society or tribe, the nexus had been that of blood ; 
but when a leader established his authority over a territory by 
conquest, over a people with whom he had no blood-relationship, 
all those who lived m that territory became his subjects Blood 
was no longer the essential bond of unity 

And, finally, political consciousness As Wilson says, in origin 
government was spontaneous, natural, twin-born widi man and 
the family , Aristotle was simply stating a fact when he said 
‘ man is by nature a political animal ’ The need for older and 
security is an ever-present factor , man knows instinctively that 
he can develop the best of which he is capable only by some form 
of political organization At the beginning, it might well be that 
the political consciousness was really political unconsciousness , 
but ‘ just as the forces of nature operated long before the discovery 
of the law of gravitation, political organization really rested on 
the community of minds, unconscious, dimly conscious, or fully 
conscious of certain moral ends present throughout the whole 
course of development ’ 

§12 EARLY KINGSHIP AND PRIESTHOOD 

It hardly needs to be reiterated that kingship was the earliest 
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form of government Early kings were also^priests The connex- 
ion between kingship and priesthood may be illustrated both 
from Greece and Rome In Greece it was held that just as the 
domestic hearth had a high priest in the father of the family, 
the city religion should also have a high priest This priest of 
the public hearth bore the name of king He kept up the fire, 
offered the sacnfice, pronounced the prayer and presided at the 
religious repasts The principal office of a king, says de Coulanges, 
was to perform religious ceremonies An ancient king of Sicyon 
was deposed because, having soiled his hands by a murder, he 
was no longer in a fit condition to offer the sacrifices Being no 
longer fit to be a priest, he could no longer be king We know 
from Demosthenes that the ancient kings of Attica themselves 
performed all the sacrifices that were prescribed by the religion 
of the city, and from Xenophon, that the kings of Sparta 
were the chiefs of the Lacedaemonian religion The Roman king 
was similarly the guardian of the city hearth and high priest of 
its religion , as high priest, he represented the community in 
their dealings with the gods, appointed and controlled members 
of the religious colleges and punished offences against the gods 
As the king was the supreme chief of the religion, and the safety 
of the city was to depend upon his prayers and sacrifices, it was 
important to make sure that the king was acceptable to the gods. 
So kings entered upon their office after a religious ceremonial, 
and after a flash of lightning or a flight of birds had manifested 
the approval of the gods Even today, the Japanese Emperor is 
the high priest of the national cult of Shinto 
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CHAPTER III 


THE PURPOSE OF THE STATE 

§1 DIVERGENT VIEWS 

What IS the puipose of political organization ? There are 
perhaps as many answers to this question as there are writers on 
Politics We shall cite a few, beginning with Aristotle 

To understand Aristotle’s thought on the subject, we must 
start with his proposition that man is by nature a political animal. 
This means, first, that the social instinct is implanted m all men 
by nature, and that man can rise to his full stature only through 
tlie State The State, Aristotle tells us, which originates for the 
sake of life, continues ‘ for the sake of the best life ’ The end 
of the State is, theiefore, ethical As Newman puts it, the State 
exists (according to Aristotle) for the sake of that kind of life 
which is the end of man— not for the increase of its population 
or wealth or for empire or the extension of its influence It 
exists for the exercise of the qualities which make men good 
husbands, fathers and heads of households, good soldiers and 
citizens, good men of science and philosophers When the State 
by Its education and laws, vTitten and unwritten, succeeds in 
evoking and maintaining in vigorous activity a life rich in noble 
aims and deeds, then and not till then has it fully attained the 
end for which it exists The ideal State is that which adds to 
adequate material advantages the noblest gifts of intellect and 
character and the will to live for their exercise in every relation 
of life, and whose education, institutions and laws are such as to 
develop these gifts and to call them into play We may add 
that good life is life lived according to reason , ‘ the function of 
reason in ethics consists in the direction of conduct by a rule, 
the rule, namely, of the mean ’ , in politics, reason prescribes co- 
operation with one’s fellow citizens in promoting the welfare of 
the State i 

^ The ethical end of the State was well recognized by thinkers in Ancient 
India The Mahahharata thus says that the State should ceaselessly 
foster righteousness, guide, correct and control the moral life of 
the people, besides making the earth habitable and comfortable for them 
See Bern Prasad, The State in Anctent India, p 98 
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The ethical end of the State is subordinated to convenience 
in Locke His concern is not with the ‘ good ’ but with the 
‘ convenient ’ ‘ The great and chief end of men uniting into 
commonwealths and putting themselves under government is 
the preservation of their property ’—which is Locke’s general 
name foi ‘ lives, liberties and estates ’ In the state of nature, 
these are not safe owing to the want of a settled known law, a 
known and indifferent judge, and a common Executive The 
better preservation of these natural rights is therefore the purpose 
of political society j the exercise of power by a government is con- 
ditioned by that purpose Locke, it will be remembered, does 
not make his natural man surrender his natural rights even to 
the community , only the right of enforcing the law of reason 
is given up The end of the State, as defined by Locke, is intelli- 
gible when it is remembered that the ‘ provocation ’ for his Two 
Treatises of Civil Government was the arbitrary exercise of power 
by the Stuart kings, and that its aim was to justify the principles 
of the Bill of Rights and the ‘ Glorious ’ Revolution of 1688 

Adam Smith (i'723'9o) in his Wealth of Nations (1776)^ laid 
down the following proposition —The sovereign has only three 
duties to attend to the duty of protecting society from the 
violence and invasion of other independent societies , secondly, 
the duty of protecting, as far as possible, every member of society 
from the injustice or oppression of every other member of it, or 
the duty of establishing an exact administration of justice , and, 
thirdly, the duty of erecting and maintaining certain public 
works and ceitain public institutions, which it can never be for 
the interest of any individual, or small number of individuals, to 
erect and maintain, because the profit yielded would never repay 
the expense to any individual or small number of individuals, 
though It might frequently do much more than repay a great 
society 

The process of the narrowing down of the purpose of the 
State reaches its culmination in Herbert Spencer (1820-1903) 
According to him, tlie State is nothing but a natural institution 
for preventing one man from infringing upon the rights of an- 
other , it is a joint stock protection company for mutual assurance. 

‘ ‘Ever>man’s Library’ edition, Vol II, pp 272-3 
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§2 'the state is an end in itself' 

Locke, Adam Smitli and Spencer agree that the State is a 
means to an end, the end being a better life for the individual, 
whether conceived in ethical tenns or not, whether the State is 
to interfere more or less The opposite view that the State is 
an end in itself has had its exponents too, and is perhaps best 
illustrated by the scliool of thinkerg known as Idealists, especially 
by Hegel Hegel’s argument is somewhat as follows —Men want 
to be free , tliey are free only when they do what their reason 
recommends Individual reason is not, however, trustworthy, be- 
cause It IS particularistic and moved by temporary and irrelevant 
considerations The existence of some entity, whose will is uni- 
versal and as acceptable to individuals as the voice of reason 
Itself, IS necessary Such an entity is the State It is a person and 
has a will of its own It has ends of its own divorced from, and 
superior to, those of the individual human beings subjected to its 
authority It carries out the dictates of universal reason and 
IS therefore impelled by its own nature and destiny to seek its 
own perfection ‘ The State, being an end in itself, is provided 
with the maximum of rights over against the individual citizens, 
whose highest duty it is to be members of the State ’ ^ True 
freedom, therefore, consists in conformity to law , every law is a 
veritable freedom The same trend of thought is illustrated in 
fascism and nazism Thus 

‘ The Italian nation is an organization having ends, a life and 
means supenor in power and duration to the single individuals 
or groups of individuals composing it ’ ^ 

It is noteworthy that those who claim that the State is an end 
in itself also take their stand on the idea that the individual is 
fleeting, the State is everlasting , the leaves wither, the tree stands 
Says the fasast 

‘Society is an imperishable organism, whose life extends 
beyond that of the individuals who are its transitory elements 
These are bom, grow up, die and are substituted by others, while 
Ae social unit always retains its identity and its patrimony of 
ideas and sentiments, which each generation receives from the 

past and transmits to the future ’ 

— ♦ 

The individual cannot therefore be considered as the ultimate 

‘ The Philosophy of Law (1821) 

® Article I of the Italian Labour Charter, 21 April 1927 
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end of society Society has its own purposes of preservation, ex- 
pansion and perfection, and tliese are distinct JErora, and supenor 
to, the purposes of the individuals who at any moment compose 
It. In the carrying out of its own proper ends, soaety must make 
use of individuals ; the individual must subordinate his own ends 
to those of the society. 

It sounds grandiose to say that the State has ‘ ends supenor 
to those of the single individuals composing it'. But what are 
those ends ? Why should the individual subordinate his own 
ends to those of the State ? No conclusive answer has been given 
Answers involving words and phrases like ‘ universal reason 
‘ spirit ’, ‘ idea ’, ‘ real will ’ are only evasions of the issue One sus- 
pects that these phrases are only meant to justify the acquisition 
of power and prestige for the State, i.e. for the glory of the ruler, 
and to commend to the ruled the sacrifice which this necessarily 
involves for them The theory is but one way of justifying absolu- 
tism It IS founded on assumptions which are contrary to human 
experience 

‘ It regards humanity as something more than men,’ writes 
R M Maciver ‘ nationality as something more than the mem- 
bers of a nation It suggests that it is possible to work for 
humanity otherwise than by working for men, to serve nationality 
otheiwise than by serving the members of a nation In so far as 
the end and value of society are regarded as other than the ends 
and values of its members taken as a whole, the latter count for 
less than before Not only can we not give meaning and con- 
aeteness to such a value, but the postulation of it deprives of 
actuality the values we actually know ’ 

No. The formula laid down by Kant is as true now as when it 
was laid down . The individual is the end and cannot be con- 
sidered as a means to an end The State may rightly be considei- 
ed only as a means to the enricliment of individual personality. 

§3 THE GREATEST HAPPINESS OF 
THE GREATEST NUMBER 

An answer, more satisfactory than most of the answeis given 
above, has been provided by the Utilitarian scliool, of which 
Jeremy Ben tham (1748-1832) and John Stuait Mill (1806-73) are 
the best-known exponents. Briefly, tlieir point of view is this •— 
All men desire happiness, which may be defined as the surplus of 

^ Phtlosophtcffl Review, September 1915 
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pleasure ' over pain Pleasure and pain are therefore the maini 
springs of human action 

‘ Nature has placed man under the governance of two sov- 
ereign masters, pain and pleasure It is for them alone to point 
out what we ought to do, as well as to determine what we shall 
do . . We owe to them all our ideas , we refer to them all our 
judgements, and all the detemiinations of our life ’ (Bentham) 

The sources of pleasure and pain are physical (e g. good scenery), 
political (e g good laws), moral (public opinion) and religious 
(relations with God). It is the task of the legislator to manipulate 
these ‘ sanctions ' to promote human happiness, individual and 
social In the calculus of happiness, everybody is to count as 
one and nobody for more than one To the individual the value 
of a pleasure or pain taken by itself depends on a number of 
factors including its duration, intensity, ceitainty (or uncertainty) 
and nearness (or remoteness) In dealing with a group tlie 
number of persons affected is another factor. So it is a matter 
for hedonistic^ calculus, summing up pleasures and pains in any 
particular case and balancing the pleasures against the pains, 
considering the number of persons affected and seeing whether 
the law contemplated produces the greatest happiness of the 
greatest number 

Utilitarianism has been subjected to a number of criticisms 
It assumes that the business aspect of human affairs alone governs 
man’s conduct , it does not seem to appreciate pure disinterested- 
ness, which It ultimately resolves into the pursuit of individual 
pleasure Again, a sum of pleasures may be an attractive phrase ; 
but when it comes to estimates of human happiness or misery, 
arithmetic in politics is not much more helpful than politics 
in arithmetic , for there is no proof that by pursuing the happi- 
ness of the greatest number, we shall produce, or help to produce, 
the greatest happiness If men were all equal, it would be simple 
political philosophy, because it is nothing more than simple 
arithmetic, to conclude that the greater the number of men made 
happy, the greater the resulting sum of happiness But men are 
not equal , Bentham himself admitted that the dogma of the 
equality of men was an ‘ anarchic fallacy ’ As men are not equal, 
and the same pleasure may be felt by different men unequally, 

‘ Hedonism is the doctrine or theory of ethics in which pleasur^e is regarded 
as the chief good or the proper end of action 
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it would be difficult to calculate the greatest happiness of the 
greatest number, with any assurance of success. 

But in spite of all this criticism, the formula of the greatest 
happiness of the greatest number still remains valuable in Politics 
It supplies a ‘ slogan ’ which gets imprinted in the popular mind 
and supplies a standard, a touchstone, with which one can 
judge State actions The basic idea of Utilitarianism (distin- 
guished specially from Idfealism) is simply this all actions must 
be judged by their results, by their fruitfulness in pleasure, and 
this pleasure must find actual expression in the lives and in the 
experience of definite individuals And above all, to use Pollock’s 
metaphor, the formula of the greatest happiness can be made a 
hook to put in the nostrils of the leviathan [the State], that he 
may be tamed and harnessed to the chariot of utility The cri- 
terion of utility serves to simplify the problem of Politics. Ben- 
tham said, ‘ let the State act to remove disabilities’; in so doing 
the rulers would be forwarding the welfare of their subjects. But 
if the authorities failed in this purpose, they could claim no 
rights of sanctity The claims of legality could not stand for a 
moment against the claims of morality, and the claims of morality 
were summed up in the happiness of the people 

' A public judgement of happiness, expediency, well-being, or 
whatever else we call it, is in the nature of human affairs a rough 
thing at best , and there is plenty of work to be done which 
ought to be done on any possible view of the nature of duty 
The main point was to rouse the State to consciousness of its 
power and its proper business , and by persistent and confident 
Iteration, Bentham did this effectually 

♦ 

§4 A MODERN VIEW 

One of the best statements in recent times regarding the 
purpose of the State is made by Laski in his A Grammar of Poli- 
tics The State is an organization to enable the mass of men 
to realize social good on the largest possible scale It exists to 
enable men, at least potentially, to realize the best that is in 
themselves Men can be enabled to realize the * best that is in 
themselves ’ only if the State provides ‘ rights Rights are those • 
conditions of social life without which no man can seek in 
general to be himself at his best. They have a content which 

* F Pollpck, An Introduction to the Htstorv of the Science of Politics, 
p io8 
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changes vnih and place. Tiiev are prior to the State in the 
sense that, recognized or no. they are that from which its validity 
derives Rights are, therefore, die groundwork of the State. 

To Siostrate : the dtiren has a right to work. Society owes 
the ddzen the occasion to perform his function, for to leave 
him without access to the means of existence is to dqirive Mm 
of that wMch makes possible the realization of personality. The 
right to work involves the right to maintenance in the absence 
of work. The right to an adequate wage, the right to reasonable 
hours of labour, and the right to be concerned in the government 
of industry, are other eamomic rights wMch are net^ary to pro- 
vide decent conditions of life and work- The dt i zen has a ri^t 
to such educadon as will fit him for the tasks of dtizensMp. 

A group of other rights are net^saiy to enable the dtizen to 
have a shme in the government of his State, itself a necessary 
condidon for the reaiizadon of his best self : the right to vote, 
periodical elecdons, the right to stand as a candidate for elecdon, 
equal eligibility to government oSce (if the necessary quaiifica- 
dons are fiilSiied), and freedom of speedi, press and assodadon. 
They enable the ddzen to contribute his instructed judgement 
for the public good, to elect his rulers and call them to account 
for their conduct in office. They enable him, too, to tvork tvith 
like-minded men for the promodon of those purposes in life 
wMch he deems necessary for realizing his own personality. 

And, finally, a third group of rights wMch Laski calls Privafe 
is essential. Under this head he indudes the right to reasonable 
access to judicial remedy, freedom of religion and a limited right 
of property. These are necessary to give the ddzen a sense of 
personal security and freedom of consdence. 

These rights, it is hardly necessary to mendon, are not abso- 
lute rights : the rights of one are limited by the rights of 
odiers. They have also to he defined in detail from tim e to dme 
in reladon to soda! condidons. Moreover, w'hile it is true that 
the State must give the ddzen these condidons, without wMch 
fre ca nn ot be that best self that he may be, this does not mean 
the guarantee that his best self wili be attained. It means only that 
the hindrances to its attainment are removed as far as the actions 
of the State can remove them. But the State must do its dutv : 
smce it exists to enable men to realize their best, it is only by 
maintaining rights that its end may be attained. 
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Laski, It ought to be added, is careful to point out that his 
way of stating the purpose of the State is only a special adapta* 
tion of the Benthamite theory to tlie special needs of our time. 
It follows Bentham in its insistence that ‘ social good is the pro- 
duct of co-ordinated intelligence and that social good means 
the avoidance of misery and the attainment of happiness It 
differs from the Utilitaiian outlook in its rejection of the egois- 
tic nature of the human impulse and of the elaborate calculus of 
pains and pleasures 

‘ Our view concludes H J Laski, ‘ is rather, first, that indivi- 
dual good cannot, over a long period, be usefully abstracted from 
the good of other men , and, second, that the value of reason is 
to be found in the degree to which it makes possible the future, 
not less than the immediate, harmony of impulses ’ 

The view outlined above has the great meiit of being simple, 
realistic, and intelligible It is broader than the views of Locke 
and Spencer It is clearer and safer than the Idealist view , clearer 
because it does not take shelter behind big phrases like ‘ cosmic 
reason ’ and ‘ the personality of the State ^ and safer because it 
leaves the judgement of the performance of the State to tlie 
average man and woman who are subject to its laws It is not 
static, but takes note of changes in time and place Above all. 
It makes the mdividual the end, and the State the means It 
puts the State on trial , for, over any long period, the State can 
win the allegiance of its citizens only by tlie efforts it makes to 
give their lights increasing substance 

§5 POLITICAL OBLIGATION 

If now we ask ourselves tlie question ‘ Why do men obey 
the State ? ’ the answer is clear In lational terms, men obey the 
State because they stand to gain by doing so They are conscious 
that the State has a lational purpose , that purpose is the 
piomotion of social good on the largest possible scale , the 
achievement of that purpose demands their willing co-operation 
and obedience to laws But the same view also tells them that^ 
in certain circumstances, they may deem it theii duty to with- 
draw their co-operation and lesist the State, viz when the 
mischiefs of obedience aie greater than the miscliiefs of dis- 
obedience They obey the State because, by doing so, they hope 
to be provided with those conditions of social life which are 


§5] POLITICAL OBLIGATION 

necessary for the realization of their otvn personalities ; it is the 
duty of the State to recognize their rights and give them increas- 
ing substance When tliere is clear evidence that, over a leason- 
able penod, the State is not doing its duty, in other words, 
when Its actions are >not in accoi dance with its puipose, the 
individual has a duty to ash himself why lie should continue 
to render obedience. Theie is a moial light to resist 

The light to resist the State, however, is itself limited by 
conditions, as indeed all lights aie. First, the individual must 
not resist the State if reasonable giounds exist to show that it is 
, seeking to play its part, even tliough it has not achieved its ob- 
ject as quickly as he might wish Second, he must have reason- 
able ground foi tlie belief that the changes he advocates are likely 
to lesult in the end he has in view Third, he must try consti- 
tutional methods of agitation before resorting to resistance , foi, 
very often, by themselves they may be sufficient to gam the object- 
ive Further, resistance can be resotted to only for the vindication 
of significant issues, as distinguished fiom minor details of no mo- 
ment The gist of these limitations is that, as Buike said, the right 
to resist IS the medicine of the constitution and not its daily bread 
This is a necessary caution because, while th6 conscientious indivi- 
dual who leads the resistance may often be motivated by the high- 
est moral purpose, he must remembei that he may be followed 
by others less conscientious who may take advantage of the oppor- 
tunity to gam their selfish ends 

This IS purely a rational view of the problem of political 
obligation, and, therefore, inadequate Qraham Wallas has 
taught us that the play of reason m politics is restricted by the 
strength of emotions and instincts m the mental life As Laski 
suggests, the State as it was and is has found the roots Of allegi- 
ance in all the complex facts of human nature This nature 
IS a mixture of impulses and reason The satisfaction of man’s 
piimary wants— hunger, drink, sex, clothing and shelter— in- 
volves associated life , and associated life implies the necessity of 
government 

‘ The activities of a civilized community are too complex and 
too manifold to be left to the blind regulation of impulse , and 
even if each man could be relied upon to act consistently m 
terms of intelligence, there would be need for a customary 
standard by which the society m its organized form agreed to 
differentiate right from wrong’ 

> 5 » 



THE PURPOSE OF THE STATE [ch.III 
Some obey through fear of the punishments which disobedience 
to law involves Further, men are born in the State , obedience 
to the State becomes with most men a habit, and few expend the 
effort to scrutinize its foundations And those who reflect on 
the nature of the State would find it an organization to enable 
the mass of men to realize social good— an instrument to further 
men's happiness, and would render obedience to it to the extent 
It realizes its purpose 

■ To enable the State to fulfil its puipose, it is endowed with 
force, with coercive power. But force is not the essence of the 
State but only its criterion. The Government, as the agency of, 
the State, is vested with coercive power in order to compel obedi- 
ence to its laws for the preservation of order and for the com- 
mon good of the community. The purpose of force is to pre- 
vent individuals and associations of individuals from taking the 
law into their own hands and to insist on a peaceful settlement 
of their differences As A D.^ Lindsay puts it, most people usu- 
ally wish to obey the law Everybody ^las to obey it always 
The force of the State is necessary to fill up the margin between 
‘ most people ’ and ‘ everybody between ‘ usually ’ and ‘ always ' 
But force, essential as it is, is not the basis of the State It is assign- 
ed to the Government as upholders of law ; and the law itself must 
be such as to command the general consent of the people This 
point is well brought out in Green’s famous statement : ‘ Will, 
not force, is the basis of the State 
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, CHAPTER IV 

SOVEREIGNTY 

§1 THE THEORY OF SOVEREIGNTY < 

Sovereignty! may be defined as the power of the State to make 
law and enfoice the law with all the coercive power it cares to <3^ 
employ. It is ^ 

‘ that characteristic of the State in virtue of which it cannot 
be legally bound except by its own will or limited by any other r 
power than itself ’ 2 

The modern State claims to be sovereign, to be subject to no 
higher human authority 

The conception of sovereignty was mtroduced into political 
theory by the French writer ^odin (1530-96) Defining thes«.-t-< 
State as an aggregation of families and their common posses- 
sions ruled by a sovereign power and by reason, he said that in 
every independent community governed by law there must be — ' 
some authority, whether residing in one person or several, where- 
by the laws themselves are established and from which they pro- 
ceed And this power being the source of law must be above the 
law— though not above duty and moral responsibility Sover- 
eignty is a power supreme over citizens and subjects, itself not 
bound by the laws Bodin did not carry his theory to its logical 
conclusion, suggested by the preceding summary, because he 
admitted (i) that there were some fundamental laws (e g the 
Salic law of France) which the sovereign could not lawfully abro- 
gate , and (li) that private property being granted by the law 
of nature and, therefore, inviolable, the sovereign could not tax 
the subjects without their consent 

Among other writeis who developed the theory may be men-5->^'"*' 
tioned Grotiu s (1583-1645), Hobbe s, Lock e, Rousseau and Ben-^^y^ 
The importance of Grotius in the development of the*^^^ 
theory is that he emphasizes external sovereignty, le the mde- we : 

The word ‘sovereignty’ is derived from the Latin word stipcrunus and 
means ‘supreme’ 

= Lehre von den Staatenverimdungen, p 34, cited by J W Garner in 
his Introduction to Political Science, p 239 
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L pendence of States from foreign control Hobbes, as we have 
‘ seen, made soveieignty absolute and located it in the ruler^ basing 
^ his tlieory on a social contract Locke did not use the term 
soveieignty at all , in so far as there ivas a supieme power in his 
^State, It lay with the people , but normally it was latent Rous- 
seau maintained that sovereignty belonged to the people , it 
could be exercised only in an assembly of tlie whole people 
Government ivas but the executive agent of the general will ; it 
'' had no manner of sovereignty The soveieignty of the people 
^ in Rousseau was as unlimited as that of the Government in 
Flobbes Bentham agiees that sovereignty is unlimited by law, 
but it is not morally unlimited , for, in practice, it is limited by 
the possibility of resistance, and there are conditions under which 
lesistance is morally justifiable He urged tlie necessity foi the 
sovereign to justify his power by useful legislation with the object 
of promoting the greatest happiness of the greatest numbei 

§2 Austin’s VIEW 

The most familiar statement of the doctrine of sovereignty is 
a passage by Austin (1790-1859) in his Province of Juuspui- 
dence Determined (1832) 

f If a deteiminate human superior , not in the habit of ob^ i- 
^ dice to a like supeiior. receive habitual obedience from the bulk 
of a given socie ty, t hat deteiminate superioi is soveieign in th at 
society , a nd that society (includin g the superior) Is a'Toaetv pol i- 
,t tieal and indep endent) ‘( Furthmn ore~T lie"‘ continued, ‘every 
'* positive law, 01 every law simply and stiictly so-called, is set, 
directly 01 ciicuitously, by a sovereign person 01 body to a mem- 
bei or members of the independent political society wheicin that 
pei-son 01 body is sovereign oi supieme 7 

The implications of this, the analytical view of soveieignty 
'^and law, are thieefold (?) in eveiy State, there must be a sovei- 
cign and the soveieign’s power is unlimited and indivisible , {it) 
^ the sovereign must be clearly located , and (in) his commands 
^ic laivs, a law being defined as a command of the State obliging 
the subject to do, or to refrain from doing, ceitain acts, failure 
to obey being visited by a penalty A legal right, according to 
this view, IS a privilege 01 exemption enjoyed by a citizen as 
against any of his fclloiv-citizens, granted by the soveieign powei 
^ of the State and upheld by that powei, e g the light of propeity. 
' The subject has no legal rights against the State 
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Each one of these implications is subject to criticism 


§3 IS SOVEREIGNTY ABSOLUTE AND I N D I V 1 S I B L E ? . 

Critics like Laski argue tliat it would be of lasting benefit to'^^ 
political science if the whole concept of sovereignty were sur-^*^^^^ 
rendered The essence of this criticism is a realistic view of the 
State, as contrasted with the formal and legalistic view of Austin 
The State is a useful insti ument for promoting social good It fol- o. 
lows that Its laws must be obeyed when they are designed to pro- 
mote that end It is senseless, however, to urge that die sovereign 
power of the State must or will be obeyed when the State's acts T.VoJrt 
have no relation to its purpose Man has a sense of right and 


wrong , . , 

° Y*- 

‘ Legally an autocratic Tsar may shoot down his subjects before 

the Winter Palace at Petiograd , but moially it is condemnation 
that we utter There is, dierefore, a vast difference between 
what Dean Pound has, admirably called “ l aw in bo oks ” and 
“ law in action ” ’ * 


It is with the lattei that a realistic theor)'^ of die State is con- 
ceined ^ 

The power which the State can command is never absolute, 
for, (i) 111 every society there are piinciples oi maxims expressly^t«je^ 




adopted oi tacitly accepted, which the sovereign should habitual-t>*'^^, 
ly observe 


(ii) In a demociatic State, the legal soveieign should bow to 
the political sovereign ^ The legal sovereign is that peison or'iM^^yj^ 
body of pel sons having the powei to make law The political 
soiereign is that body of peisons in die State (the electorate) 
whose will ultimately prevails because the legal sovereign in 
making the law is bound to act according to their will It is 
possible to find fault with Dicey’s analysis, for his attempt to 
find the final soveieign may be a difficult adventuie As John 
Chipman Gray said, the real rulers of a society aie undiscoverable 
In France and Switzerland only men have the right to vote, butywo'’^^ 
is their vote uninfluenced by women ? In this case, the political 
sovereign of Dicey may be shifted furdier , indeed may not be ^ 
easily definable ^ 

Furthei, the conception of a political soveieign as the ultimate ^ 
sovereign has the defect that the will of die electorate may not be 


^ A V Dicey, Laiy of the Constitution, gth ed , pp 72-3 
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adequately carried out by the legal sovereign , and, where, as in 
Britain and India, the electorate have no power directly to make 
or annul laws (through tlie methods of the referendum and the 
initiative^), the final sovereignty may be partly shared by the 
legal sovereign 

Yet Dicey’s criticism is valuable in the sense that norraall) 
the lawmaking authonty must respect public opinion. 

{ni) Sir Henry Maine urges tliat Austin's conception of sover- 
^eignty is inapplicable to undeveloped communities where custom 
'"is a powerful force The instance whidi Maine gives^ in support 
^of his contention is telling There could be no more perfect em- 
^bodiment of sovereignty, as conceived by Austin, than Ranjit 
Singh (king of the Sikhs, 1801-39) He was absolutely despotic 
‘ Yet I doubt whether once in all his life, he issued a command 
which Austin would call a law.’ The rules which regulated the 
life of his subjects were derived from their immemorial usages, 
administered by domestic tribunals in families or village commu- 
mties It might be contended that, as the Sikh despot permitted 
heads of households and village elders to prescribe rules, these 
rules were his commands and true laws, on tlie principle that 
‘ what the sovereign permits, he commands ’ But if ‘ Ranjit Singh 
^ never did or could have dreamed of changing the civil rules under 
^ which his subjects lived the case is different He could not 
l^^ut permit what he commanded ! 

(m) The State is but one association among several associa- 
tions, say the pluralists (e g. Laski, Cole, etc ), and, therefore, 
it cannot be invested with the unique sovereign power of the 
community. Indeed, there must be as many sovereigns as there 
are associations (e g tlie Church, the Federation of Trade Unions, 
Employers’ Associations). The State must limit its activities to 
those which concern all people alike, e g the maintenance of 
law and order. In matters which concern lesser groups, the State 
has no business to interfere R M MacIver’s definition of the 
State illustrates this view . 

‘ The State is an association which, acting through law as pro- 
jmulgated by a government endowed to this end with coercive 
I power, maintains witliin a community territorially demarcated 
j the universal external conditions of social order.'s 

See below, ch XXVII, §8 
* Early History of lustituUons, pp 380-2 
® The Hodern State, p 22 Italics ours 
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§3j IS SOVEREIGNTY ABSOLUTE? 

The traditional or monistic theory o£ sovereignty, says tlie^.v^'V^ 
pluralist, errs in holding that the various non-political associa-'^"*^*^ 
tions are created by the State, are dependent for their continued 
existence upon the will of the State, and exercise only such powers 
as are conceded to them by the State It is urged, on the contrary, > 
tliat assoaations grow naturally , that they have a will of their v 
own and possess personality and that the life lived in the group is a 
very important part in the life of the individual Thus a trade 
umon comes into existence not because the State creates it, but'^^a^ 
because the workers feel that by umting themselves into an asso- 
ciation they are able to secure better wages and other favourable 
conditions of work, which individually they are unable to secure 
Further, the trade umon as a body has a will and a policy which 
may fairly be distinguished from the will and the policy of its 
individual members The pluralist contention is that voluntary 


associations should not be dictated to by the State 

‘i^The majority of a nation is not competent to act for the 
interests of all m all things, because the interests of the members 
of a nation are not common in all things Therefore, besides a 
national sovereign deadmg questions in cases affecting the com- 
mon interest of the entire nation, there should be particular 
sovereigns to decide matters, where the special interest of some 
group IS more important than the remoter interest of the major- 
ity.’; 


I ^ 


There are differences among the pluralists, some holding that the^^;^^ 
State IS only unus inter pai es (one among equals), and therefore, ‘‘ 


must have no control at all over other associations , others, thal^'V""^’’' 
It IS primus inter paies (the most important among equals), 
and, therefore, may be vested with the power of co-ordination ' 
between associations, and between associations and the State , 
into these details, we do not enter The pluralists have rendered*’®^'"'’^ 
a distinct service in that they have shown the danger of attri-^jl^ 
buting absolute sovereignty to the State and the value of allowing 
initiative to groups ; their error, briefly, is that they are not V’ 
content to supplement but attempt to supplant the State 
(v) Is sovereignty indivisible ? This question has been particu- 
larlyv raised by American writers on Government, because it 
has special reference to the type of State to which the United 
States of America belongs, viz a federation The essential charac-<=^'^^’' 
teiistic of a federal State, as is shown below,i,is the division of 

• See below, ch XXIV 
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governmental powers bet’sveen the common Cential Government 
, and the governments of the units which constitute die federation 
> Hamilton and Madison, therefore, argued^ that the sovereignty is 
' divided between the States on the one hand and die federal union 


on die other, so that ‘ the whole sovereignty consists of a numb ei 
Tif partial sovereignties ’ On the other hand, Calhoun aigued" 
^'diat sovereignty is an enure thing, to divide it is to destroy it 
'^^It is the supreme power in a State, and ‘we might just as well 
speak of half a square or half a tiiangle as of half a soveieignty ’ 
The question is not of mere academic inteiest, because once admit 
the divisibility of sovereignty and the units in a federation "will 
claim the freedom to secede of their own will from the federation 


It IS unnecessary to follow die controversy further , so far as 
America is concerned, the issue was decided in favour of the in- 


divisibility of sovereignty by the American Civil War (1861-5). 
It IS now settled doctrine that, legally, sovereignty in a fedeial 
State IS vested in the amending body of the constitution While 
governmental powers are divided between two governmental 
authoiities, soveieignty itself is not divided, it is vested in di at 
body which can c hange the constitution or fu ndame ntal law— 
which 111 Austinian teims can be said to obey no like superior 
liut rcch iveOinl 5 iUiH~o^^ fiom the bulk of a given society 

'r §4 CAN SOVEREIGNTY BE LOCATED? 

The Austinian theory says that the sovereign is a determinate 
poison or body of persons, but it may be doubted whether this is 
^o in eveiy State In Biitain, no doubt, the sovereignty is clearly 
^ocated in the King in Pailiament A bill passed by both Houses 
♦o^Parliament and assented to by the king becomes the law 
'■‘^f the land and is put into effect by the courts The king in 
Pailiament is also the sovereign of India But in othei States 
ibc sovereign is not so determinate Foi instance, in the United 
States of Amenca the sotcieign, as noticed earlier, is the body 
which has pow^ei to amend the constitution But to call this 
body determinate is an abuse of language The United States 
IS a federal State consisting of forty-eight ‘ states ’ The powers of 
government are divided between the Central Government and 
the state govcinments this division is effected by a constitution 


’ The Federalist (E\er\man’s Libnrj), Essavs 32 and 39 
* Diequisitiou oil Government, 1S51 



§4] CAN SOVEREIGNTY BE LOCATED^ 

Both the centre and the units can act only in accordance with 
tlie terms of the constitution This constitution can be amended 
in the . following way 

‘ The Congress^ whenevei two-thnxis of both Houses shall deem'^^^ 
It necessary, shall propose amendments to this constitution, or,^ 
on the application of the Legislatuies of two-thirds of tlie several 
states, shall call a convention for pioposmg amendments, which, 
in either case, shall be valid to all intents and purposes, as part^.=^ 
of this constitution, when ratified by the Legislatures of thiee- 


\ ^ 


fourths of the several states or by conventions in thiee-fourths^^^ 






native methods of amending the constitution 
by a two-thirds majoiity may propose an amendment and the 


tliereof, as the one oi the othei mode of latification may be pro-^ 
posed by the Congiess 

An analysis of this Article shows that there aie four alter- ^ 

J V'a.h (pj 

-First, the Congress 

Legislatures of thiee-fouiths of the states may ratify it , second, 
a convention, called on the application of the Legislatures of two- 
thirds of the states, may piopose an amendment and the Legisla- 
tures of three-fourths of the states may latify it Third, 

Congress by a two-tliiids majoiity may propose an amendment,-^ v. 
and conventions in three-loui ths of the states may latify it , and ' 
finally, a convention called on the application of the Legislatures 
of two-tliirds of the states may piopose an amendment, and con- 
ventions in three-fourths of the states may ratify it A body ,^^"* ^ 
which IS now one, now another . can haidl y be called detenninate 
Moreover, this body does not noimally meet, it does not also 
pass ordinary laws Tiuly does Laski consider tlie discovery o f 
the sovereign in a federal State an * impossible adventure ’ 

The difficulty of locating the sovereign is not, says Laski, con- (v<rV ocv 
fined to a federal State Taking the example of Belgium (a ^ ^ 
umtary State), he shows how it is difficult to locate the sovereign 
there For the constitution of Belgium guarantees certain rights 
to individuals, such as freedom of religion These lights are 
alterable by the Belgian Assembly, 

‘ But before the constitution can be altered, the decision of 
one A^ssembly must be ratified by a new one, le-chosen by the 
electorate for that purpose Theie is no guarantee not merely 
that the new chambers will m a sitting, at which two-thirds of 
the members are present and two-thirds of these vote for the 
change, ratify the constitutional alteration, even more, theie is 


* Article V 
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no guarantee that the new Assembly will ha\ e the same complex- 
ion as the old, and it might, as a matter of tlieory, prove imposs- 
ible to alter the constitution. In that background either Belgium 
is not a sovereign State in its internal affairs or its sovereignty 
- resides in the electorate ’ 

But tlie electorate is not the legal sovereign, for it cannot pass 
laws 

§5 LAW AS COMMAND 

^ The third line of cnticism is that which directly challenges 
tlie claim tliat the State, or tlie sovereign within the State, makes 
law It is argued that an adequate view of law should take into 
account tlie historical and sociological aspects of it as well 
The essence of die historical approach to law, e g by Sir Heniy 
■Maine, may be expressed thus * Law grows as the people grow , 
d evelops with the peopl e Law is the lesult of a varying, progres - 
sive, slow and lengthy formation by society rather than o f jBe 
a rbitrary ivill of a law-giver * We may illustrate this position 
'Trom one of the epoch-making laws m modern India The ruler 
of Travancoie decreed in 1936 xhat all classes of Hindus, irres- 
pective of caste, could be admitted into the State temples This 
decree broke a custom which has prevailed in Hindu society 
‘^or centuries It is by no means an adequate explanation of this 
law to say that the Ruler had the power to pass the lav\^ and he 
'(passed it. We must also take into account those influences whicli 
,had been, for at least half a century, tending to mitigate the 
rigours of caste the contact of India with Western cultuie and 
ways of living, and the opportunities which they provided for the 
freer contacts of men of all classes , schools and colleges, clubs, 
buses, ti'ains, etc , urban life with its relative freedom from 
social conventions whicli prevail in rural areas , the influence of 
Christianity and Islam , the permeation of egalitarian ideas 
through the study of European political classics and the propa- 
ganda carried on against untouchability by Mahatma Gandhi 
'• and othei farsighted leaders 

The sociological view is illustrated by Leon Duguit^ and Hugo 
Krabbe. The obligations involved in laiv arise not from the fact 
that tliey are decreed by any sovereign , they arise from the 
conditions of social life Duguit holds that soai solidarity 

^ Law in the Modern Statc^ iq2t 
Go 
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constitutes tlie foundation of law Stealing and assault aie 
piohibited by law , if they were permitted, society would not^ 
hold togetlier' for long, its community of interests, feeling and 
action would cease to exist Krabbe holds that law springs from 
men’s sense of right their sense of right tells men that stealing 
and assault are ivrong, and, therefore, should not be permitted 
As explained beloiv,^ none of these three schools of law, taken 
by Itself, IS adequate, the generally accepted view is that the 
nature of law can.be properly giasped only if the analytical ,"^ ^ 
historical and sociological aspects are all taken into consideration 
Therefore, the conception of the legal sovereign as the authority 
creating law is inadequate, as the content of law is never actually -i— ^ 
' created ’ 
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§6 A HISTORICAL ANALYSIS 
In a historical analysis of the State it may be urged that 
the idea of the omnipotent State grew up in certain circum- 
stances, internal and external, which no longer hold good , and 
that (tt) the State has not always been omnipotent 

(i) Duguit in an admirable analysis points out that inter- 
nally the notion of State sovereignty grew up in the sixteenth 
century when, in the mam, the State provided police, military 
and judicial services , then its acts appeared simply as unilateral 
commands Today, as the result of a complex transformation, 
due partly to the progress of knowledge, and partly to economic 
and industrial changes, the business of government has gone 'k. « 
beyond the provision of internal security, justice, and of defence 


against war It helps industry and agriculture , provides public 
instruction and poor-relief, establishes insuiance systems of^e,«<u 


various kinds— against unemployment, old age and sickness , and 
ensures transport Bnefly, the State has become the national 
housekeeper Not command but service is the prominent char - 
ac tenstic of the Stat e The modern State is a social service Stat e 
an d, therefore, the idea of public service,^uld replace the idea 
of sovereiffntv 

Externally, it is aigued, the world has become mo^ inter- 
dependent since the time when Bodin developed his theory of ^ 


sovereignty, especially since the industrial Revolution Thus 


See ch V, §i 
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^Britain and other European countries aic much in need of Indian 
products— raw jute and cotton, tea, oilseeds, hides and skins, 
^ Idc, etc India, in turn, imports textiles, metals, machiner\% 
^ vehicles, oils, paper and rubber. The full utilization of the "world’s 
resources demands co-opeiation among the nation States But, 
as it is, the existence of sovei eign States prevents the maximum 
of co-operation , besides, it leads to wai and the destruction of 
‘^civilization Therefore, nations must agree to die principle that 
in mattcis which touch moie than one nation, diey will be bound 
^ by the decision arm ed at by a common authority, such as a 
stiengthened League of Nations, in which they will all be repre- 
sented Examples of such common matters are temtorial bound- 
aries, international migration, armaments, taiiffs, the rights of 
national minoi ities, international communications and external 
capital Some thinkers, like Clarence Streit, even advocate a 
federation of nations The meaning of this pioposal is that the 
external sovereignty claimed by States must be restiicted m 
mattei's affecting all, so that collective security may be established. 
The theory of sovereignty developed m a self-sufficient ^ge cannot 
be maintained in a world where the inteidepcndence of States 
IS so maiked 

.0 (n) In practice those who attempted to i ealize in their conduct 

^thc substance of sovereignty found diemselves sooner or later 
^ deprived of it , witness, for instance, the Fiench Revolution of 
■^1789 and the Russian Revolution of 1917 Indeed, revolution s, 
^in the expressive phrase of Laski, arc footnotes to the problem 
I of soicieignty 
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(_Thc preceding discussion suggests that there aie several valid 
ciiticisms against Austin’s theory it is not applicable-to-undevel- 
oped communities, among whom c ustoni,js theJ ving of m en , 
it docs t race out th e reaL_asjdisUnguished from the formal. 


iiepositoiy of pol itical p owei , it ignores th^power of public 
opinion , iF wrongly attributes absolutism to tlie "sm^rei gh , it 
ignbies tlic stichgtli and' ficeddm~of voluntary associations, TT 
foigcts tliat the sgycragn is not evcr)'whci e a deterramatFpFison 
Qr body of pci sons , i^prcsents an inadequate c onception of lajv , 
ind. finally, its emphasis on e^tcnial sovei eignt y is out of accord 
^uth mode l jp co ndit ions The merit, howc\ei, of the theoi^ is 


§7] A MODIFIED VIEW 

that, as a conception of the legal nature of sovereig^ntv. it is clean 
and logical j 

It tnie, then, to say that no tlieorj'^ o£ sovereignty has been 
evolved to fit in with all the facts ? We may perhaps accept as 
final the view of T H Green^ which is heie summarized ^ 

In those levels of society in which obedience is habitually^ 
rendered by the bulk of society to some determinate superior ' 
who is independent of any other superior, t he obedience is so 
1 ender ed because this determinate superior is regarded as e x- 
pressing or embodying what may properly be called the genera l ^ 
will, and IS virthally conditional upon the fact that the superior^ 
is so regarded It is by no means an unlimited power of com-^ 
pulsion that the superioi exercises, but dependent upon the i 
soveieign conforming to certain convictions on the part of the , 
subjects as to what is for the general interest The sovereign is « 
able to exercise the ultimate power of getting habitual obedience 
from the people in virtue of an assent on the part of the people. “ 
This assent is not reducible to the fear of the sovereign felt by 
each individual , rather it is a common desire to achieve certain 


purposes, towards whidi obedience to law contributes ^ 

The Austimans may theiefore maintain that a determinate 
person or body of persons must have sovereign power Let us only < 
remind them that (t) the existence of such determinate sover- j 
eignty is true only of the thoroughly developed State , and (tf) < 
that they should not suppose that the coercive power which the ‘ 
sovereign exercises is the real determinant of the habitual obedi- ■ 
ence to that power That real determinant is the fact that people ^ 
have a sense of common interests and a common sympathy and 
a desire for common objects which we call the general will, and < 
which they believe is embodied m the sovereign ‘Will, not 
force, IS the basis of the State ’ 

■ - — ■ ' 

^ V<aA- 
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CHAPTER V 


LAW 

§1 NATURE or LAW 

We ordinarily use tlie term ‘ law ’ to mean a body of rules to 
guide human action i In any community, tliere will develop 
set and customary ways of carrying on social activities, which 
save time and avoid fiiction They form a soit of unwritten code, 
enforced by paiental and religious authority or by the piessure 
of public opinion Some of these customs, however, may become 
so important for general welfare that stionger pressure than 
social autlioiity oi opinion must be brought to bear on those 
members of the community who act in violation of accepted social 
standards Whenever any community, acting thiough its Govern- 
ment, undertakes to apply such pressuie by fixing a penalty for 
violation, then such customs cease to be purely social and become 
political They become the law of the land They are virtually 
commands, ordering or prohibiting certain actions, disobedience 
to which involves a penalty inflicted by the Government Law 
may be defined as follows 

‘ That portion of the established thought and habit which 
has gamed distinct and formal recognition in tire shape of uniform 
rules backed by the authority and power of government’ 
(Wilson) 

‘ The body of principles recognized or enforced by public and 
regular tribunals in the administration of justice ’ (Pound) 

‘ The system of rights and obligations which the State en- 
forces ’ (Green) 

‘ The body of principles recognized and applied by the State 
in the administration of justice ’ (Salmond) 

‘ The_cpmmand_of a_sovereign,jcojitaining_a_conimon-iule of 

^ ‘Any kind of rule or canon whereby actions are framed’ (Hooker, 
Ecclesiastical Polity) It may be added that this is its use in the social 
sciences In the physical sciences it is used in altogether a different sense, 
to indicate the abstract idea of the observed relations of natural phenomena, 
be those relations instances of causation or of mere succession and co- 
cMstence Thus when we talk of the laws of gravity, we mean merely 
tliat objects do gravitate , we are here using the term ‘law’ to convey to 
our minds the idea of order and method See T E Holland, The Elements 
of Jurisprudence, pp 17-18 
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Jifc for Ins subjects^ and obliging them to obedience ' (John 
Erskine) 

The modem theoiy of law has been the lesult of three princi- 
pal lines of thought the analytical, tlie histoiical and socio- 
logical 

(i) The analyitcal school The two essential features of law 
according to tlic ivTiteis of this school (eg Austin) aie (a) Law 
is something made consciously by lawgivers, whether legislative 
or judicial A law' is law because it is set by a soveieign political 
authority (b) Force is of the essence of law , nothing that lacks 
an enforcing agenc}' is law ‘ The most obvious characteristic 
of law is that it is coercive ’ (Holland) Madnavelli (The Prince, 
1513) and Bodin (The Republic, 1576) held this view Hobbes’ 
definition of law clearly places its author in the same scliool To 
Austin, law is tlie general body of rules, commanding general 
obedience, addressed by the rulers of a political society to its 
members Holland elaborates the same view and defines law as 
a general rule oi eyieinaj human action enforced by a sovereign 
political authority The emphasis on externality is intended to 
shoAV that all that legislation can do is to affect the expression in 
conduct of the will, and not the nature of the will or motive 
We may, w'hile generally admitting this, observ'e that the enforce- 
ment of a formal and outw'ard habit of right living may ultimately 
in some instances lead to an inward and free acceptance of these 
habits as a moral code 

(it) The histoiical school One of the primary defects of the 
analytical school is that their appioadi to the study of law is 
not evolutionary , they regard law' as static rather than progress- 
ive The historical school, of wdiich Sir Henry Maine and Sav- 
igny ai c the best knoi\ n w'riters, supplies a corrective to this defect. 
They suggest that law is the result of a tar^'ing, piogressive, slow 
and lengthy social process lather than of the arbitrary will of a 
lawgivci They grant that the sovereign may be tlie formal 
souice of law, to adopt the expressive phrase of Salmond , they 
arc rather concerned wuth the mateual source Therefore law 
must be studied in i elation to its environment, leligious, moral, 
and economic, and in 1 elation to historical tendencies and 
esents 

(ni) The sociological school Rrcihhc (The Modem Idea of the 
State, 1930) is perhaps the most siiggcstne writer of this school. 

fifi 



§1 ] NATURE OF LAW 

His line of thought is best expiessed by a quotation from his 
own work 

‘ Law is the expression of one of the many judgements of 
value whicli we human beings make, by virtue of our disposiuons 
and nature We subject to our judgement all human conduct, 
indeed all reality ; and we distinguish as many different kinds 
of value as we apply different kinds of measure The recognition 
or othenvise of these values is not a matter of choice , we cannot 
be indifferent or not, at will , our minds react within us, whether 
we want them to or not, and we feel ourselves subjected, as a 
consequence of this reacaon, to what we call the good, the^ beauti- 
ful and the just The rule of law likewise is due to human 
reaction to the sense of justice and is not a matter of external 
legal authority but an internal human matter ’ 

Against Krabbe, it may be said i ‘ You assume the existence of 
a property of consciousness are you justified in making this as- 
sumption ? Is not your “ consciousness of justice ” but an “ idle 
name ” which in fact but thinly conceals self-interest ? 

And even if this is not the case, does this so-called sense of justice 
give us any standard of value, can it produce a standard of value ? 
Do not such standards vary from century to century, from year 
to year, from nation to nation, from group to group, indeed 
from man to man ? ’ 

Krabbe’s answei to this critiasm is ” 

‘ If the sense of right among the members of a community 
differs regarding the rules to be obeyed, those rules possess a 
higher value which a majority of the members are willing to 
accept as rules of law It is necessary that there should be a 
single rule, and if the persons who have a share in the making 
of law are of equal importance, a choice between tlie two rules 
can be made only with reference to the number of persons who 
assent to each But if the numbers must decide, this leads of it- 
self to the acceptance of the rule approved by the majonty, 
because the fact tliat it is accepted by the majonty shows that it 
possesses a higher value than any other lule ’ 

In conclusion, it is sufiicient to note that these thiee views 
are complementary to one another , that is to say, an adequate 
philosophy of law should recognize that while the authority of 
the political sovereign gives law its formal sanction, the real 
material content of law is shaped partly by the historical 

* R Kranenburg, Pohttcal Theory, p 142 

* H Krabbe, The Modern Idea of the State, pp 74-5 
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cnyiionraent in which it grows and partly by the sense of right of 
the community. 

f ' 

'J. SOURCES or LAW 
In a formal sense, the 5iate is the source of all law, for it is 
diat from which the authority of law proceeds But in a dis 
cussion of the sources of laiv, -we are i-ather concerned with tliosc 
remote and immediate causes which explain the content of law 
and with the organs through which the State either creates law 
or grants legal recognition to rules previously unauthoritativc 
In this sense, six 'sources' of law aie enumerated by Holland, 
vir custom, leligion, scientific discussion, adjudication, equity 
and legislation 

(?) Custom Usage is no doubt the eailiest foim of law-mab- 
ing Its essential feature is that it is a generally obser\ed course 
of conduct No one can say exactly when it arose, but we can 
hardly doubt that ‘ it originated generally in the conscious choice 
of the moie convenient of two acts though sometimes doubtless 
in the accidental adoption of one of two different alternatives , 
die choice in eithei case having been either deliberately or 
accidentally repeated till it iipened into habit The best illus- 
tration of the foimation of such habitual courses of action is 
die mode in which a path is foimed acioss a common One 
man crosses the common m the direction which is suggested 
cither by the pin pose he has in view, or by mere accident If 
others follow in the same tiack, ivhich they arc likely to do 
after it has once been trodden, a path is made ’ In primitive 
Micicty. the many iclations of life— of the membeis of the family 
towaids one anothei, of earning and saving and of buying and 
sclling~i\eic regulated by customary lulcs Their sanction was 
the ftai of public opinion, or some kind of supeinatuial penalty 
We ha\e it on Maine's authouty- that if a Celt of Gaul icfused 
to abide by a Blind’s judgement, he was excommunicated, which 
-was esteemed the heaviest of penalties The Hindus advised 
siding dJiaina, uluch ‘consists in sitting at youi debtor’s door 
and starting yourself till he pays’, if the debtor allowed the 
creditor to stane, it nas believed, some supematmal penalty 
would follow Laid some customs began to be enforced by 

* op cjt , pp 56-? 

7 /h Far?v IJt^tory of pp 
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political autliority , only then did they become law The 
‘ common law ’ pf JEngland cpnsists mainly of customs accepted 
by^ courK ^of law 

(ii) Religion In the primitive community custom and law 
could not be easily separated from religion, all rules ofjife had 
a religious sanction The connexion between kingship and 
priesthood, which we have noticed earlier, is a furdier illustration 
of tlie relation between religion and politics Indeed, as Wilson 
points out, the early law of Rome was little more than a body 
of technical religious rules, a system of means for obtaining indi- 
vidual rights through die proper carrying out of certain religious 
formulas The personal laws of the Hindus and Muslims, eg 
laws relating to inheritance and marriage, have obvious points 
of contact with religion 

{ill) Scientific discussion The opinions of learned \yriters on 
law have often been accepted as correct law in England, for 
instance, the opinions of Coke and Bl^ckstone , in America, of 
Story and Kent , and in India, of Vijnaneswara and Apararka 
These opinions do not ipso facto become law , they become such 
through recognition by courts ‘ The commentator, by collecting, 
comparing, and logically arranging legal principles, customs, deci- 
sions, and laws, lays down guiding principles for possible cases 
He shows the omissions and deduces pnnciples to govern them’ 
(iv) Adjudication At all times and in all countries, the 
judges, especially of the highest coui ts in the land, are important 
law-makeis Puma facie the judges are to interpret and declare 
the law , but in interpreting and declaring laws, they cannot helji 
making new ones As Justice Holmes said, judges do and must 
make law^ Whether consciously or unconsciously, in interpret- 
ing and applying, they mould and expand the law This judicial 
law-making is of particular importance in countries like America, 
where Legislatures are bound by the terms of a written constitu- 
tion, and, therefore, the judge has to decide whether they have 
overstepped the power allowed to them by the constitution 
We must, however, note a difference between legislative law-^ 
making and judicial law-making As Roscoe Pound points out ^ 
the legislative law-maker is laying ^down a law for the future, 
hence the general security does not require him to proceed on 

* See below, ch XVIII, §7, for examples 

* Law and Morals, pp 47-50 
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predetermined, premisses oi along pi edetermmed lines He is 
flee to pioceed along die lines that seem to him best On die 
other hand, the judicial law-maker is not meiely making a rule 
for the future He is laying down a legal precept which will 
apply to the tiansactions of the past as well as of die future 
Hence the social interest in genei al seem ity requires that he should 
not have the same fieedom as the legislative law-maker 

‘ It requires that instead of finding his picmisses or his 
materials of decision where he ivill, or where expediency appears 
to him to dictate, he find them in die legal system or by a pmcess 
iccognized by the legal system It requires that, instead of pro- 
ceeding along the lines that seem best to him, he proceed along 
the lines which the legal system prescribes oi at least iccognizes 

This is a salutai^ restriction It serves to hold down the personal- 
itv of the judge and constrains him to look at causes objectively 

(v) Equity. This also is judge-made law , but the difference 
lietwcen adjudication and equity is that the former is an inter- 
pi elation of the existing laws, whereas the latter is an addition 
to them Equity is intended to provide lelief where the existing 
law affoids none Thus in Rome the praetor announced, at the 
beginning of his year of office, the principles of adjudication which 
he intended to adopt, and indicated how he proposed to give re- 
lief against the iigidity of the established system; for instance, 
tiiat ‘ he would allow less foimal piocesses than had hitherto been 
pcnnittcd to secure rights of property or of contract ’ Effect was 
thus given to contracts which could not be found in the limited 
list of tliose recognized by the law The Lord Chancellor in 
England similarly applies rules of cquitv 

(vi) Legislation Witli the grooving complexity of modem 
life, legislation has grown in importance as the mam source of 
new lax\' In dcmocmtic countries laws aic made by representa- 
tne bodies so that the lavs made may truly reflect the popular 
vdl 


§3 L \ V AND MORALITY 

Our discussion of the nature of the State and law has made 
cie.n that law cannot encompass the whole of man’s activity, be- 
cause the State is not identical with society Law is the body 
of rules enfoi red by Government ns ultimate sanction is force 

' Pound, op cit 



§3] LAW AND MORALITY 

By Its veiy natuie, it can control only external acts , it cannot 
enjoin a spirit There is then a place for morality, as distinct 
from law, and to this we must now turn 

In discussing the relation between law and morality, follow 
ing Sidgwick,! we must distinguish hetweeruideal -morality and 
positive morahty The appeal of the moial law, considered 
ideally, is to the individual conscience, to the individual sense 
of right and wrong, of good and evil That conscience is laigely 
the expression of custom, social training and leligious influence , 
but ‘ as a principle of conduct, it is the “ self-legislating ” of a res- 
ponsible person, choosing in tlie consciousness of his own liberty 
die means and ends of welfare ’ ^ But as the variations of such 
individual morality are considerable, it is difficult to generalize 
its relations with law Distinguished from individual morality 
is positive moiality, which has been defined as ‘ the body of 
lules supported by the prevalent opinion of the community 
(to which the individual belongs) at any given time 
, The differences between law and positive morality are two- 
fold (i) The violation of law is punished by Government , of 
positive morality, by social intolerance (ii) Law is more definite 
and consistent than positive morality, because there is a definite 
body to make law and another to interpret it , positive morality 
has neither, with the result that there are a number of variations 
m what IS considered right and wiong To illustrate Early 
marriage is now definitely illegal in British India , before it was 
prohibited by law in 1930 one could not say definitely what the 
prevailing opinion of the community on the question was 

The great function of positive morality in a well-ordered 
community is to regulate those spheres of life and conduct which 
law can hardly affect, e g the region of motives, of personal 
relationships, etc Social welfare demands the performance by 
the individual of a number of duties, which, being unsuitable for 
legal compulsion, must needs be enjoined by positive morality. 
Thus one must keep one’s word and be punctual , must have 
no sexual relationship outside marriage , must show respect to 
parents and to elders generally , parents must support their 
children, give them education and enable them to earn their 
living , sons must support parents if the latter are unable to 

^ The Elements of Politics, ch XIII 

^ R M Maciver, The Modern State, p 155 
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maintain themselves tliese and a thousand and one other rules 
of conduct which help to make social life harmonious and happy 
are enforced by the community’s disapproval of those who break 
them and the approval of those who obey tliem Similarly, social 
praise is the chief means of evoking charity : the support of the 
poor and the disabled, the endowment of hospitals, educational 
institutions and the like, by the rich. These matters are all un- 
suitable for legal action because their effectiveness depends on 
spontaneity. 

Secondly, where positive morality is in agreement with an 
action contemplated by a Government, it is a useful ally to that 
Government in the discharge of its duties It is easier to enforce 
a law, and the object of the Government is better achieved, when 
the Government has behind it the support of public opinion 
Take, for instance, the disabilities to which the Harijan commun- 
ity in India is subject untouchability, unapproachability, the 
denial of access to places of worship, etc , this is a stain on any 
civilized community A Government in India which wants to 
remove these disabilities will obviously find it easier to achieve 
its object if It has social opinion on its side And even where 
the opposition is mild, it may be worth while for the Govern- 
ment to proceed with its action, for, as Sidgwick remarks,^ the 
legislator has, within limits, a valuable power of modifying posi- 
tive morality Tlirough the general habit of observing the 
law and the general recognition of the duty of obeying rules laid 
down by a legitimate authority, the legislator may obtain a 
general obedience to rules to which current morality is indiffer- 
ent or even mildly averse , and then, by the reaction of habitual 
conduct on opinion, a moral aversion to the opposite conduct 
may gradually grow up The law prohibiting child marriage 
m India is an instance in point It may be said that the mild 
opposition to It in the early days has now given way to general 
acquiescence 

This observation suggests another , when positive morality 
IS clearly against a law contemplated by the Government, it 
becomes difficult to enforce it Perhaps the best illustration 
of this difficulty in modern times is the failure of the prohibition 
law in the United States of America Positive morality was 
against prohibition ; instead of supporting the law, it helped 

* op CJt , p 208. 
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the law-breakers to bleak the law with impunity, with the le- 
sult that the law had to be repealed. Valuable as an ally, when 
in agreement, positive morality becomes dangerous in opposition^ 
The question may be raised whether a Government is not to 
be considered timid if it desists from introducing the reforms- 
which It considers essential for the good of society The answer 
is that, as Aristotle says, one should proceed on a balance of 
considerations In attempting to enforce an unpopular law, a 
Government may be doing more harm than good by creating and 
spreading ,tlie habit of disobedience to the law The total social 
cost of such an attempt may well be greater than the social gam 
Further, the pnnaple laid down above does not prevent the- 
legal prohibition of serious social abuses, for, as Green says,^ 
the State has always to enjoin or forbid acts of which the doing, 
or not doing, jrom whatever motive, is necessary to the moral 
end of society The prohibition of suttee- m India is a clear 
instance of this 


§4KINDSOrLAW3 

Laws may be private or public * In so far as the rules of 
conduct that authoritatively obtain in a political community are 
devoted to the regulation of interests between individuals as 
sucli, they create only private rights and obligations, and the 
State appears only as their enunciator, and, if need be, their en- 
forcer ' These are private laws ‘ Those rules that concern either 
the organization of the State and tlie allocation and delimitation 
of the powers of government, or tlie direct relations between the 
State and the individual ' are termed public laws 

Again, laws may be municipal or international Municipal 
as distinguished from international law is the law of a State which 
applies only to individuals and associations within the State , 
international law is the body of rules which determines the con- 
duct of the general body of civilized States in their dealings with 
one another 

Laws are also classified into constitutional and ordinary 
Constitutional law may be defined as the body of principles which 

^ Principles of Political Obligation^ pp i\ and 37-8 
^ The immolation of a widow upon the funeral pyre of her dead husband 
^ An exhaustive classification is not attempted here Our aim is rather 
to explain certain terms which occur frequently in the text 
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1 egulates the powers of the Government, the rights of the governed 
and tlie relations between the two To quote W W Willoughby, i 
constitutional laws are ‘ those laws which relate directly to the 
form of government that is to exist and to the allotment of 
powers to, and the imposition of limitations upon, the several 
governmental organs and functionaries ’ All other laws are 
oidinary laws 2 
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LIBERTY 


MEANING OF LIBERTY 

The term ‘ liberty ’ is used in Politics to mean two things, 
national liberty and individual liberty The former obviously 
means the independence of a State from othei States It is with 
the latter, individual liberty, that we are concerned in this 
chapter. 

In Its absolute sense, liberty means ‘ die faculty of willing 
and the power of doing what has been willed, without ^influence 
from any other source oi from without ’ A moment’s reflection 
tells “US Thada liberty of this unlimited character is an gmpos si- 
bility for all at the same __time Neither the presence of the 
State nor its absence can ensure it Politics rests on two funda- 
mental facts of human nature every man likes to have his own 
way, at the same time he possesses an instinct for sociability 
From this it follows that the maximum freedom that an mdivi- 
< ^al c an enjoy is, as the DeclafaBon of the Rights ol Man (1789) 
put It, the power to do everything diat does not injure anothei 

In practice, therefore^ aiT analysis of the raodei n concept oi ' 
liberty shows two main ideas 

(t) The individual wants to express his peisonality in thought, 
word, and act He demands freedom, 1 e an absence 01 a lessen- 
ing of restraint (or lestnctions) on his freedom of thought, speech 
and action both from the Government and from pnvate indivi- 
duals and associations 

(n) Secondly, freedom implies, paradoxically, the imposition 
of some limitations with a view (a) to securing the equal freedom 
of all, e g the law of libel and criminal law generally and (b) to 
providing opportunities or conditions of life which will enable 
men to develop their peisonalities, eg the provision of compul- 
sory education, factory laws, etc 

We may now give some recognized definitions of liberty 

‘ The opposite of over-government ’ (Seeley) 

‘ The absence of restraint upon the existence of those social 
conditions which in' mbdCTn Ti^IiHBon are the ne cessa ry 



LIBERTY [chVI 

guarantees of individual happiness ’ (Laski, Liberty in the 
Modem State) " 

' The eager maintenance of that atmosphere in which men 
have the opportunity to be their best selves ’ (Laski, A Grammar 
of Politics) 

‘ Freedom is not the absence of all restraints but rather the 
substitution of rational ones for iirational ’ (M’Kechnie) 

The careful student will notice that the first two of these 
definitions emphasize the negative (i.e absence of restraint) and 
the last two, the positive (the presence bf opportunity) aspect of 
liberty Taken together they emphasize the idea that freedom ex- 
ists not only in the absence of restraint but also in the presence 
of opportunity It is remarkable that those who possess wealth 
and power think of liberty primarily in terms of absence of re- 
straint , those who have no secure livelihood and are dependent 
on others for their existence, i e the mass of wage-earners, desire 
the provision of opportunity to live the good life. 

Laski^ classifies the content of necessary individual liberty 
under three heads : 

(i) Private liberty is the opportunity to exercise freedom of 
choice in those areas of life where the results of one’s efforts are 
mainly personal to oneself, eg freedom of leligion and personal 
security 

(ii) Political liberty (sometimes also called constitutional lib- 
erty) IS the right of an individual to take part in the affairs of 
the State, through the right to vote, the right to stand as a candi- 
date for election, and freedom of speech, press and meeting 

(ill) Economic liberty is security and the opportunity to find 
leasonable significance in the earning of one’s daily bread, made 
possible through such rights as the rights to work, to reasonable 
horns of labour, to an adequate wage and to self-government in 
industry 

» 

§2 CIVIL LIBERTY RIGHTS OF CITIZENSHIP 

Laski’s analysis gives one a general idea of the freedom that 
IS considered desirable , but the freedoms that he outlines have 
not always been recognized, or recognized to the same extent, by 
all States The sum total of the rights recognized by law and 
secured by the coercive agency of the State is known as civil 

* A Grammar of Politics, chs III and IV 
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liberty ‘ Civil liberty consists of the rights and pnvileges whicA 
the State creates and protects for its subjects.’ ^ The most import- 
ant of these rights, recognized in various degrees in different 
States, are the following 

(i) The light to life The most fundamental of all nghts 
IS the right to life, the foundation on which the superstructure 
of other rights can be built up In order to safeguard this right, 
therefore, many States punish attempts at suicide, and impose 
the maximum penalty of capital punishment on those who 
attempt to kill otliers That there is no ught to suicide follows 
from the very nature of ‘ right for ‘ nght ’ is a condition of 
social life to enable one to develop one’s moral personality , 
suicide annihilates personality^ 

On the advisability of capital punishment, however, there 
is no unanimity of opinion Modem thought is tending to the 
view that tlie State will do most to promote regard for the sanc- 
tity of life by Itself paying regard to that sanctity, i e by refusing 
to take life in any circumstances Has not Bentham said that 
the State affects the conduct and actions of its citizens more by 
the standaids governing its own actions than by the penalties 
it visits upon others ? Besides, the risk of injustice with the 
death penalty is great, because there is the element of finality 
about It If a man has been hanged, the subsequent discovery 
of his innocence cannot avail him , neither judges nor juries 
are infallible The imposition of capital punishment takes for 
granted that a man may be permanently incapable of rights , it 
may be doubted whether this presumption is one which we are 
ever entitled to make Experience has not clearly proved that 
capital punishment is effective in keeping down the number of 
murders committed in a community, for as Roy Calvert states,^ 
where the death penalty has been abolished, as in Sweden, 
Holland and Switzerland, there has been a decrease in muideis 
or, at any rate^ the homicidal tendency has not increased 

These arguments are not conclusive The case for capital 
punishment is that the association of the extremest terror with 
certain actions, such as treasonable outbreaks, murder, etc , may 
be necessary among certain communities to preserve the possi- 
bility of a social life based on'^the observance of rights 

ft 

^ R G Gettell, PoltUcal Science, p 14S1 

“ E Roy Calvert, Capital Tiai\sliment in the Twentteih Century 
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{it) The right to work. This is implicit in the right to hve^ 
because, as Laski rightly says, man ‘ is born into a world where, 
if rationally organized, he can live only by the sweat of his brow 
The nght to work cannot obviously mean die right to particulai 
work , It can mean no more than the right to be occupied in 
producing some share of the goods and services necessary for 
society 1 Few States outside Russia have recognized the legal 
light to work, for, it is argued, its lecognition may throw too 
heavy a burden on society , society must be able either to provide 
work for the individual when the individual cannot find it for 
himself, or maintain him during die period of his unemployment 
Unemployment insurance, to which the individual partly contri- 
butes, is now finding favour with some States, but there are many 
States like India which have not yet thought of it The moral case 
for the right to work is that, under the conditions of the modern 
industrial system, society may be held paitly responsible for 
chronic unemployment 

{in) Personal safety and freedom Blackstone describes this 
right as a person’s legal and uninterrupted enjoyment of his life, 
his limbs, his body and his health , it also means ‘ the power of 
locomotion, of changing one’s situation or removing one’s person 
to whatever place one’s own inclination may direct, without 
imprisonment or lestramt, except by due course of law’ Thus 
a person may not be assaulted, wounded or imprisoned, except 
by due process of law He has a right not to receive inj'ury from 
any dangeious substance or animal kept by another In order 
to secuie this. Governments eveiyvvhere permit the use of such 
force as is necessary for self-defence and make slavery illegal 
A person unlawfully imprisoned may recover his freedom by 
means of a writ of habeas corpus One who is injured by the 
careless action of another can claim compensation for damages 
This right has, according to Holland,^ two limitations First, 
It is limited during the earliei years of life by the right of parents 
and guaidians to chastise and keep in their custody persons of 
tender age. Secondly, it may be partially waived Thus a person 
who engages in a lawful contest of strength waives, by so doing, 
as against his antagonist, his right not be assaulted and battered , 

' A Grammar of Pohitcs, p jo 6 

= The Elements of Jurisprudence, pp 170-1 
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a sailor who goes on board ship waives for the voyage his right 
to direct his own movements 

{iv) The light to reputation Holland describes it ,thiis ^ 
‘ A man has a right, as againt the world, to his good name , that 
is to say, he has a nght that the lespect, so far as it is well-founded, 
which others feel for him shall not be diminished ’, whether by 
words (spoken or written) or gestures or pictures A defama- 
tory statement is theiefoie made punishable by law, if it can be- 
shown that (a) such statement is made in public, (b) it is untrue, 
(c) it IS not of public importance ‘ Statements in tlie course oL 
judicial proceedings . . fair reports of trials, legislative debates 
or public meetings, fair comments on public men and fair criti- 
cisms of literary and artistic productions are privileged ’ 

(v) Religious fieedom It is well known that it took cen- 
turies for this right to be recognized by law , prosecution foi 
heresy was common enough in the sixteenth and seventeenth 
centuries The right of following one’s own religious faith and 
worship has, however, come to be gradually recognized by modern' 
States The full implications of this right have, paradoxically, 
been nowhere better stated than in the Weimar Constitution of 
Germany ^ 

All inhabitants of the Reich enjoy full liberty of faith and 
of conscience . . 

Civil and political rights and duties are neither dependent 
upon nor restricted by the practice of religious freedom 

The enjoyment of civil and political rights, as well as ad- 
mission to official posts, are independent of one’s religious creed 
No one is bound to disclose his religious convictions The 
authorities have the right to make inquiries as to membership 
of a religious body only when rights and duties depend upon it 
or when the collection of staastics ordered by law requires it 
No one may be compelled to take part in any ecclesiastical 
act or ceremony, or to participate in religious practices or to 
make use of any religious form of oath 
There is no State Church 

Freedom of association is guaranteed to religious bodies 
Every religious body regulates and administers its afiEairs in- 
dependently, within the limits of the laws applicable to all 

* op cit , pp 183-4 ' Articles 135-41 
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The members of the armed forces are guaranteed the neces- 
sary free time for the performance of their religious duties. 

Religious bodies have the right of entry for religious purposes 
into the army, hospitals, prisons or other public institutions, so 
far as is necessary for the conduct of public worship and religious 
ministrations, but any form of compulsion is forbidden. 

It need hardly be added that religious freedom is subject to 
tile condition that the exercise of such a right must not disturb 
the peace. 

(vi) Education The importance of education is hardly a 
matter for discussion It is necessary as an indispensable con- 
dition to free individual development, and to fit the individual 
for the tasks of citizenship The legal content of this right 
vanes from State to State In Britain, a parent has the right to 
demand free education for his children in a public elementary 
school ‘ If there should be no such school within convenient 
distance, the State, after inquiry, will cause one to be established.’ 
Besides, the State also helps higher education through the pro- 
vision of funds and an inspecting agency In India, free elem- 
entary education is not a legal right everywhei e , much leeway 
has yet to be made up if that ideal is to be realized 

(vii) Freedom of speech, public meeting and publication. 
This means the right to say or wnte what one chooses ‘ provided 
that this is not blasphemous, obscene, seditious or defamatory 
of another’s reputation , and the right to attend any lawful pub- 
lic meeting ’ ^ 

It is hardly necessary to argue in detail the case for freedom 
of opinion The main reasons are clear enough • it is a means 
of self-piotection , it enables the rulers to become acquainted 
with the experience and the wants of the ruled , its denial is 
not only an assumption of infallibility, but would mean that the 
‘decisions legistered as law reflect not the total needs of the 
society, but the powerful needs whicli have been able to make 
themselves felt at the source of power’. TeiTor does not alter 
opinion, it only drives the opinion underground, thereby making 
It more dangerous. Those who oppose freedom of opinion are 
losers, because the silenced opinion may contain a portion of 
truth— after all, in a classic phrase, the heresies of today are the 

W D Aston and P Jordan, CtUzenship Its Rights and Duties, pp 42-3 
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orthodoxies of tomorrow Finally, a man always leains by having 

an open mind 

But freedom of opinion means freedom to expiess one’s ideas 
on general subjects, on themes of public importance, rather than 
on the character of particular persons The statements expressed 
must be time Where libel takes place, ie where opinion is 
expressed with a malicious intent to injure a person, the person 
concerned ought to be allowed damages, and, if necessary, to 
' demand proper publicity for the apology where the libel is proved. 
The State has also the right to protection against tlie kind of 
public utterance which is bound to result in disorder Thus the 
State may take cognisance of incitements to break its laws or 
defy its authority, for such inatement is more than the expres- 
sion of opinion ‘ The State is entitled to suppress an inatement 
which Itself is an attempt to dethrone the rule of opinion ’ 
But, as Laski rightly points out, no government is entitled itself 
to assume that disorder is imminent , the proof must be offered 
to an independent Judiaary And the proof so offered must be 
evidence that tlie utterance to which it takes exception was, at the 
tim6 and in the circumstances in which it was made, definitely 
calculated to result in a breach of the peace Its prohibitions, in 
other words, must not be preventive prohibitions ‘ It must not 
prohibit a meeting before it is held on the ground that the 
speaker is likely to pi each sedition there’ Comments on a 
case which is sub jiidice may be regulated, as they would 
interfere with the course of justice And, finally, published 
documents should contain the name of the printer and the 
publisher , where newspapers publish attacks on a person, they 
may be compelled to publish gratis a reply from the person con- 
cerned 

Freedom of opinion in war time raises several important 
issues 1 It is agreed on all hands, of course, that a citizen must 
subject himself to greater restrictions than In normal times in 
the interests of his country’s security and independence , he 
cannot, for instance, be allowed to communicate military secrets 
to tlie enemy But has he the right to oppose his nation’s entry into 
and prosecution of the war if he believes honestly that war as such 
IS wrong or to criticize the Government’s conduct of military 

^ See Laski, Liberty in the Modern State, Pelican Edition, pp 116-21, for 
an able discussion of these issues 
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operations, diplomatic policy, war-aims and peace proposals ? All 
governments normally take the safe course and limit the expres- 
sion of opinion to opinion which does not, in them judgement, 
hinder the prosecution of war, on the ground that it is impoitant 
above all to piesent a war-time unity of outlook It is sufficient to 
say, here, that such interference does not always lead to the 
happiest results and involves a serious invasion of civic rights 
which can be justified only on the— not always correct— assump- 
tion that the Executive is always well-informed and correct and 
private citizens are always ignorant and wrong. 

(vin) The light of association There are many voluntary 
associations in modem times devoted to the promotion of objects 
in which their members are interested— social, religious and 
economic These quite largely determine a man’s choice of friends. 
Ins career and oppoitunities In the expressive words of Laski, 
they give the individual ‘ a feeling that he has found himself, 
a power of self-iecognition that is an invaluable factor m the 
achievement of personal harmony What, witliout them, is a 
chaotic world, becomes a world ordered by the opportunity to 
do with others who share an experience akin to his own ’ In 
a previous discussion,^ we have indicated the claims of the plural- 
ists on behalf of voluntary associations , it is sufficient here to say 
that no modem State accepts such wide claims While it per- 
mits a wide (and varying) freedom in tlie formation of such asso- 
ciations and allows them to exeicise large powers, it also prevents 
such acts by lecogmzed associations as fundamentally contradict 
Its own purposes Thus while a communist association has tlie 
right of spreading the ideals of communism by peaceful persua- 
sion, It cannot attempt actions such as militaiy drill and the 
purchase of munitions, whicli show a determination to over-> 
throw the social order by violent means 

(ix) Family lights These rights result from the institution 
of marriage, and include a man’s marital right to the society of 
his wife and vice versa, and the custody and control of his childien 
and to tlie produce of their labour till they arrive at years of 
disci etion The marriage tie terminates on the death of one of 
the parties or their divorce As to the permissibility of divorce 
and the giounds on which it ought to be granted, the widest 
difference pievails among different societies 

^ See above, pp 56-7 
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{x) PropeUy Almost every State outside Russia recognizes 
the nght to private property This right is held to include 
the right to the unhampered use o£ one’s gains, whether land or 
goods, tlie right o£ exclusive use, the right to destroy and the 
right to alienate by gift or exchange during life, and the nght 
to bequeath The rationale of the nght to property is being 
widely questioned without its abolition, equality is declared 
to be impossible On the other hand, it has been argued that 
(a) the nght to own private property is derived from nature, not 
from man , and the State has by no means the right to abolish 
It but only to control its use , (b) men in general need an incentive 
to labour , tlie power to acquire property supplies such an in- 
centive, (c) propel ty is tlie return made to tlie individual 
for effoi t , (d) it is the nurse of virtues essential to society, such 
as love of one’s family and inventiveness , and (e) historically 
speaking, progressive societies have been those built upon the 
legime of private property The true justification of property 
is that It IS needed for the development of personality^ Rights 
are those conditions of soaal life without which no man can 
seek in general to be himself at his best ‘ And if property must 
be possessed in order that a man may be his best self, the exis- 
tence of such a right is clear ’ (Laski) 

At the same time, the right to pioperty, like other lights, 
has limitations These limitations arise from the twofold aspect 
of property, individual and social 

‘ The right to own private pi operty has been given to man 
by nature, or rather by the Creator Himself, both in order that 
individuals may be able to provide for tlieir own needs and 
those of their families, and also that by means of it the goods 
which the Creator has destined for the whole human race may 
truly serve this purpose 

It follows from this that men must take into account in this 
matter not only their own advantage but also the common good 
To define in detail the necessary limitations on the light to pro- 
perty is an important function of government Thus all modem 
States have laws regulating the transfer of property in order to 
ensure that the transfer is made between persons possessing at 
the time matuie reason, without coeraon and without wilful or 

^ W S M’Kechnie, The State and the Individual, p 337 

® Papal Encyclical Quadragesima Anno (1931) 
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careless misrepresentation Similarly they regulate inhentance 
and bequests m order to see that reasonable expectations on the 
pait of the members of a family are not upset and, generally, 
to see that the soaal virtues of thrift and industry are not allowed 
to decline 

(xi) The light to the general advantages of social life By 
this is meant (a) the right of a person to the unmolested pur- 
suit of the occupation by which he gams his living ; (b) the fiee 
use of public roads, parks and libraries , (c) die use of the posts, 
telegraphs and railways subject to prescribed payments , (d) the 
right of resoi t to law courts in vindication of legal claims , (e) the 
right to the use of public dispensaries and hospitals, subject to 
the rules , and, generally, (f) the right to avail oneself of those 
communal advantages which are provided by the modem social 
service State. 

The citizen also has certain duties Rights are privileges, 
duties are obligations The most general duties are to obey die 
laws of the State and pay the taxes The citizen must refrain 
from interfering with the rights of other citizens, such as freedom 
of person and security, property, reputation, etc Again he 
must sit upon juries when chosen, appear before the courts as 
a witness when summoned to give evidence and treat courts of 
law with proper respect. Where military service is made compul- 
sory by law. It is obvious that the citizen has to serve as a soldier 
for the prescribed period 

§3 POLITICAL LIBERTY 

In addition to these rights, the democratic State also recog- 
nizes political liberty, i e the right to a share in die Government 
of the State As Rousseau wrote,i in this type of State, the 
associates are called collectively a people, severally citizens as 
sharing in the sovereign authority and subjects as submitting to 
die laws of die State A atizen, as Aristotle said, is one who is 
capable of ruling as well as being ruled The necessity for this 
right is argued in detail later ,2 it is sufficient here to refer to the 
lemark of Laski, that exclusion from power means in the long 
run exclusion fiom the benefits of power Tlie exercise of 
political power is also a necessary training in social responsibility 

* The Social Contract, bk I, ch VI 
“ See below, ch X, §3 
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Political liberty involves the following rights : 

(?) The right to vote , the normal rule in democratic States 
IS that all adults have the right to vote, subject to the reasonable 
disqualification of criminals, lunatics and idiots Some States 
like France and Switzerland also deny tlie light to women 
[ii) The right to stand as a candidate for election is a 
corollary of (?) Invariably every one who is a voter also has 
the right to stand as a candidate for election , some States, like 
the United States of America, however, prescribe a higher age 
qualification for the representative (21 for a voter and 25 for a 
member of the House of Representatives) 

(???) Penodical elections power cannot be conferred on any 
body permanently , the accountability of the Legislature to the 
electorate necessitates periodical elections 

(???) Equal eligibility for government office, provided the 
necessary technical or professional qualifications are satisfied 
(u) The right to criticize the Government This is provided 
by the rights of speech, public meeting, publication, and associa- 
tion The importance of this right is that, especially in a demo- 
aatic State, the Government must be in touch with public opin- 
ion , otherwise the taunt of Rousseau,^ that tlie English people 
are free only dunng the election of members of Parliament, would 
be justified If government must be based on the consent of 
the governed, law-making must be the result of free discussion 
and continuous consent Political liberty is not safe or complete 
where the people’s voice is taken into account only at election 
times, or where there are no centres of association other than 
the political As Lindsay put it so effectively, in a democracy 
public opinion, instead of being something expiessing itself only 
at authorized times and only in a choice of representatives, is 
something always tliere— always being influenced and influencing 
—an invisible public meeting of the whole country in perpetual 
session 

The provision of these rights does not mean that every one 
will exercise his share in government What the law can do 
IS to provide the rights , it can at no time make sure that the 
rights will be exercised oi exercised for the common good 

' ibid , bk III, ch XV 
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§4 safeguards of liberty 
The question that now arises for consideration is How best 
aie we to ensure that these rights aie secured to tlie citizen, so 
tliat he may really be free ? 

(i) Law, as is argued later,i is clearly an impoitant condition 
of liberty Montesquieu argued, ^ indeed, that it is principally 
by the nature and proportion of punishments imposed by law 
that liberty is established or destroyed 

(u) The independence of the Judiaary is essential to freedom 
By this is meant that judges must, as far as is humanly possible, 
be made independent of the Executive in the discharge of their 
official duties It must be remembered that judges may be called 
upon to protect the liberty of individuals from invasion by private 
individuals and by Government officers It is obvious that they 
will not feel free to deal with the latter, if, for doing their duty, 
they are likely to incur the wiath of the Executive, and if, on 
that account, they are likely to be dismissed or otherwise adversely 
affected It is usual, therefore, to provide that the salaries of 
judges shall not be diminished during their term of office and 
that they shall not be dismissed by the Executive on their own 
responsibility In Great Britain judges may be removed by the 
Grown only on an address presented by both Houses of Parlia- 
ment , in the United States of America a judge may be lemoved 
only by impeachment by the Tower House before the upper 
House , in India a judge of the highest court may be removed 
(before his age of retirement) on the ground of misbehaviour or 
of infirmity of mind or body only if the Judicial Committee of the 
Privy Council, on reference being made to them, repoit that the 
judge ought on any such ground to be removed As J Kent has 
said ‘ To give the judges the couiage and the fiimness to do their 
duty fearlessly, they ought to be confident of the secuiity of their 
salaries and station.’ 

{in) Democracy is a helpful factor It is a form of govern- 
ment in whicli political power is with the mass of the people 
As John Stuart Mill insisted, its superioiity over othei forms of 
government is based on the principle that the rights and interests 
of eveiy or any person are only secure from being disregarded 
when the person interested is himself able, and habitually dis- 

‘ See §5 of tins chapter 
= The Spirit of Laws, bk XII, ch II 
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posed, to stand up for them But at the same time, democracy 
by Itself IS no automatic guarantee, for democracy involves govern- 
ment by the majority , and the majoiity may sometimes tyran- 
nize over the minority Unless, therefoie, tlie habit of tolerance 
IS widespread in a community, there is no reasonable chance of 
die widespiead enjoyment of liberty 

(iv) A healthy development of local self-governing institu- 
tions fuidier helps freedom, for, as Laski truly says, the more 
widespread die distribution of power in the State, the more de- 
centiahzed its character, die more likely men are to be zealous 
for heedom Maximum satisfaction is at least pardy a function 
of maximum consultation 

(u) A declaration of fundamental lights, included as part 
of a ivntten constitution, is a necessary safeguard A declaration 
of rights IS a series of rules, generally embodied in a ivntten con- 
stitution, setting forth the fundamental civil and political rights 
of the citizens and imposing certain limitations on the power of 
the oidinary Government, as a means of securing the enjoyment 
of those rights Thus in the constitution of the United States 
of America, the free exercise of religion, freedom of speech 
and of the Press, the right of the people to assemble, the right 
to petition, the right to keep and bear arms, the right to be secure 
in person, houses, papers, etc , against unreasonable searches and 
seizures, and trial by jury, are inserted in the constitution as 
fundamental rights The Weimar Constitution of Germany in- 
cluded, in addition, the equality of sexes in civic rights, the 
seorecy of correspondence, secret elections, fiee education, pro- 
perty, freedom of contract, freedom of association and the right of 
entry of all religious bodies to public institutions The constitu- 
tion of India does not contain a declaration of rights It is worthy 
of note, howevei, that Indian political opinion has always been 
in favour of a declaration particularly as a means of protecting 
the essential lights of minonties , it suggests that die declaration 
should include the provision of educational facilities for all, the 
use of minority languages as media of instruction, the distribution 
of public funds for educational and charitable pui poses, the 
assuimg of the right to establish, manage and contiol diaritable, 
educational, social and religious institutions, the maintenance of 
family law and personal status in accordance with the usage of 
the groups concerned, and the assunng of the use of all loads, 
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streets, tanks, etc (maintained or licensed for the use of the 
public) to every citizen irrespective of race, religion, or caste. 

The value of a declaration of nghts as a safeguard of freedom 
is this It draws attention to the fact that vigilance is essential 
in what Cromwell called ‘ fundamentals ' and since tliese rights 
can be modified only by a speaal amending body, as distinguished 
from the ordinary Legislature, the constitutional declaration of 
rights IS a clieck on possible excesses by the oi dinaiy Government 
(vi) Finally, indeed, eternal vigilance is the only sure safe- 
guard of freedom The knowledge that the citizens are alert 
and will not meekly submit to unreasonable interference xvith 
their rights, and that they will be prepared to fight for them, xvill 
help to prevent such interference 

, §5 DOES LAW HELP OR HINDER LIBERTY? 

What IS the relation of law to liberty? How far can the 
comrfiands of the State help or hinder the eager maintenance of 
that atmosphere in which men have the opportunity to be their 
best selves ? Txvo opposing answers have been given 

(i) Every law is a veritable freedom. Thus Locke * 

‘Law IS, in its true notion, not so much the limitation as 
the direction of a free and intelligent agent to his true interest 

, So that hoxvever it may be mistaken, the end of law is not 
to abolish or restrain but to preserve and enlarge freedom.’ 

This view, as xve have seen, is best typified in the Idealist viexv 
of the State and law 

(ii) ‘ The more there is of the one, the less there is of tlie 
other ’ (Dicey) ‘ Laxv is an institution of the most pernicious 
tendency ’ (William Godwin) Spencer called his book Man 
veisus the State tins can be explained only on the assumption 
that he thought that law and liberty were opposed to each other 
An extreme instance of this;view is to be found in the attitude 
of the anarcliists xvho would abolish government and law alto- 
gether 

These aie txvo extreme views , and, as often happens, the 
truth lies betxveen tlie two Law is an important condition of 
liberty in tliree xvays • (i) Law protects one’s freedom from in- 
\asion by others, from tins point of view, law and liberty, far 
from being opposed to each otlier, are correlative terms, because, 
as Hobbes keenly realized, no individual liberty is safe xvithout 
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the assumption of a sovereign powei to make and enforce law. 
The crnnmal code is an obvious example {ii) By providing 
certain essentials of social life, such as education and healthy 
conditions of life in factoiies, law may promote the real liberty 
of the individual and enable him to realize his personality (iii) 
In a special sense, tlie fundamental or constitutional law of a 
State may, as in America, protect the fieedom of the individual 
fiom invasion by die Government of the day, by providing some 
fundamental rights, which that Government is powerless to alter ^ 
But all laws are not necessarily conducive to liberty, some 
may be positively injurious to freedom It is unreal to contend, 
as do the Hegelians, that one who is asked to give up belief in 
a religion in which he passionately believes, and to desist from 
expressing opinions which he dunks are light and ought to be 
expressed, is really free Hence the question whether law pro- 
motes liberty must be answeied on the merits of each case— with 
the qualification that in a well ordered, civilized community, 
the institution of law normally helps liberty by preventing indi- 
viduals and associations of individuals from ‘ taking the law into 
their own hands ’ The existence of a law-enforcing agency helps 
the liberty of individuals by denying them the use of force and 
insisting on a peaceful settlement of their differences To the 
extent, moreover, that laws are passed after wide consultation 
and are based on die consent of the people who are affected by 
them, the sense of freedom is increased But diere must be 
continuous vigilance to see that there is no over-government and 
excess of laws , for, as Seeley insisted, liberty is the opposite of 
ovei-govemment Our aim should be to secure such a balance 
* be^^^enjhe liberty we need and^ die audiority that is essential 
as to leave the average man with the clear sense that he has 
elbow-room for the continuous expression of his personality 

§6 THE ORGANIC THEORY 
The concept of individual liberty is often connected with a 
theory of the State known as the organic (or organismic) theory , 
indeed, supporters of the theory have used it in support of con- 
tradictory ends— of more and less liberty 

The oiganic theory compares the State to an organism an 
organism is a living sti'ucture composed of parts different in 

^ See above, §4 (^;) 
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kind , these parts are complementary to one another. The health 
of the organism depends on the healtliy discliarge by each part 
of Its own function Thus the human organism has several parts, 
such as the eye, the ear, the hand and the leg ; the health of the 
body depends upon each part perfoiming its specific function 
Similarly, society is an organism, with its several parts closely 
1 elated to, and dependent upon, one anotlier According to the 
detailed analogy which one of the exponents of the theory, 
Spencer, has made, society has three systems corresponding to 
the sustaining system, the distributoiy system and the legulating 
system in the human body The analogy may be presented tlius : 


THE PARTS 

NATURAL ORGANISM 

SOCIAL ORGANISM 

The 

sustaining 

system 

The alimentary canal 
(mouth, gullet, stomach, 
intestines) 

Manufacturing districts, 
and agricultural areas 

The 

distributing 

system 

Blood vessels 
(heart, ai teries and veins) 

Roads, canals, 
railways, posts, telegraphs 

The 

regulating 

system 

Nerve-motor mecliamsm 
(brain, spinal chord, 
nerves) 

Government 


The climax of the comparison is reached when tlie State is made 
a pel son 


‘ The pui pose of the whole constitution is to enable tlie 
person of the State to expiess and realize its will, which is diffeient 
Irom the individual wills of all individuals, and different from 
the sum of them 

Fill ther, the State has a masculine cliaracter in contrast with the 
feminine cliaracter of tlie Churcli ’ 

Two diffeient conclusions are possible, and indeed have been 
drawn, from tins comparison First 

‘ As nothing tliat affects the parts can be indifferent to the 
ivhole, the State is bound by its laws and government to aim 
jointly with the citizens at the perfect development of eveiy 

* J K Bluntschh, The Theorv of the State, pp 22-3 
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§ 6 ] THE ORGANIC THEORY 

individual in the community Nothing is beyond the proper 
sphere of government in pursuing this high end ’ (M’Kechme) 

A truly 01 game State has an all-embracing sphere It may 
refrain from unwise interference in special cases, but it has the 
light to interfere in all This is a logical deduction from the 
theoiy, for the cential idea of tlie theory, as Leacock suggests, is 
to set aside the contrast between the individual and the State by 
amalgamating them into one ‘ As is the relation of the hand to 
tlie body, or the leaf to the tree, so is the relation of man to 
society He exists in it, and it in him ’ The part, therefore, 
must be subordinate to, and may be sacrificed for, the welfare of 
tlie whole 

The second (and indeed contradictory to the first) conclusion 
is that arrived at by Spencer, viz that the State’s functions 
should be limited to the prevention of violence and fraud The 
individual should otherwise be left alone This conclusion 
Spencer arrived at by distinguishing the natural from the social 
organism ’The natural organism is ‘ conaete ’, the social organ- 
ism ‘ discrete ’, i e the units of a natural organism are physically 
contiguous and are fixed in position , they are not so in society 
Moreover, in the body of an animal the feeling and the conscious- 
ness are confined to a special tissue (viz the ceiebrum or brain), 
in society, all members are so endowed It follows that not the 
happiness of the whole but individual happiness is the purpose of 
the soaal organism This can best be achieved by the Govern- 
ment following the biological law of specific function and confin- 
ing Itself to the function for the performance of which it was 
evolved, viz to assure internal and external security 

A theory which admits of such contradictory conclusidns must 
needs be defective , its first defect is a tendency to cany the 
compaiison between the natural and the social organisms too 
far As Barker puts it, society is like an organism, but is not 
an oiganism The differences between the two, which Spencer 
recognized, are in reality so fundamental that he was able to 
save the social organism only by cutting it into pieces ! Secondly, 
the theory gives one no clear guidance as to the limits of State 
activity , for, as we have seen, its exponents arrive at diametrically 
opposite conclusions If we accept one of them, there is a danger 
of saaificmg the individual to the State , if we foUow the other, 
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there is all the danger of latssez-faire To say, as M’Kechnie 
says,' tliat the theory contains the germ of the whole truth of 
political philosophy and tliat it is in itself a complete theoretical 
solution of the problem of the sphere of government is ceitainly 
to overshoot the mark. 

Yet, the theory has some value It emphasizes the idea that 
soaety is something more than an aggregate of individuals loose- 
ly thrown together without any unifying bond , its members are 
dependent upon one another The welfare of each is involved 
in the welfare of all The attainment of the common purpose 
tlierefore depends on the proper performance by every citizen of 
his duties Properly grasped, the theory may thus be useful in 
reminding citizens of their social obligations 
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CHAPTER VII 


EQUALITY 

§1 THE MEANING OF EQUALITY 

In the Declaration of the Rights of Man (1789) issued by the 
National Assembly of France during the French Revolution, the’ 
following categorical statement is made ‘ Men are born, and 
always continue, free and equal in lespect o f tEeir right s ’ A simi- 
lar statement is found in the American Declaration of Independ- 
ence (1776) ‘ We hold th ese truths to,b e sel f-evident, that all men_ 
a re creat ed equal ’ 

It will be observed tliat the natural equality of man has been 
asserted in these documents to be a self-evident truth But in 
what sense aie men by nature equal ? 

The most striking fact about human life is the inequality of 
men, not their equality Men are unequal in bodily proportion, 
physical strength, intellectual abilities, and moral capacity This 
inequality springs from two souices, nature and nurture Men 
are not bom equal , some babies aie born white, some black and 
very little can be done to alter the colour of either Provided 
a child IS receiving an adequate diet, it is probably impossible 
to add an inch, let alone a cubit, to its stature, though a few 
pounds might be added to its weight by proper nutrition In 
point of mental equipment, some are congenitally feeble-minded , 
others are not The effects of physical and social environment 
enhance or reduce the inequalities present at birth The sta te- 
me nt tha t all men^ are equal is, then, as -erroneous as that the 
suiface of the earth is level 

Inequalities are inescapable facts Why then is equality as- 
sumed and asserted as the ideal? Is not the assertion that all 
men ought to be equal as absurd as that the earth ought to be one 
vast plain There are two grounds for the assertion, one 
hist orical, the ot her ethical, which suggest that, after all, the ideal 
of equality, properly interpreted, is not as absurd as at first sight 
It would appear to be 

^ M’Kechnie, The State and the Individual, p 323 
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(i) It IS to the credit of Ritchie to have shown?- that the 
ideal of equality is an inheritance from the inequalities of anaent 
societies It arose from the idea of peerage, an older or caste 
of nobles who recognized each other as in some respects and for 
some purposes equal, while asserting their superiority to others. 
The idea of equality has thus giown out of the idea-of piivilege , 
the same is the case with the idea of freedom ‘ Both ideas are 
the outgrowth of aristocratic and slave-holding communities It 
was in conhast with the subject and the slave that men first felt 
themselves equal and free ’ 

(u) Ethically, men as such are equal in the possession of 
rationality This at once separates man from the lower animals 
and connects him with his fellow men He has the power of re- 
flecting on his place in the universe, which power, however little 
developed, exists in germ m every human being Man is capable 
of sharing in the same type of mental life as his neighbour, even 
though he may actually be inferior to that neighbour in his 
mental and moral stature It is then the infinite worth of every 
human soul, its potential membership of a common society, 
which gives a basis, a meaning, to the ideal of equality It is 
this that effectually marks man off from chattel, and even from 
the highest animal It is this thought presumably, as MacGunn 
says,2 that arises in the religious mind when it is said that all men 
are equal in the sight of God 

Let us admit, then, that the ideal of equality has some basis. 
But the more difficult question to answer is What is its precise 
content ? To what extent is the ideal capable of being translated 
into practice, in the laws and in the institutions of society ? 

(i) Civil equality This is perhaps best described as equality 
before law. Where all the atizens of a State have the same status 
in the sphere of pnvate law, "which concerns the relations between 
one individual and another, tliey are said to possess civil equality. 
The lecognition of civil equality means that the citizens of a 
State are treated alike in respect of tlie control tliat may be legiti- 
mately exercised o\ei tliem and of the measuie of protection 
vhich tliey may be entitled to demand at the hands of a govein- 
ment Thus tlie \\'^eimar Constitution of Geimany;^ 

(a) All Germans are equal before the law. 

’ D G Ritchie, Natural Rights, p 248 

^ Ellncs of CiUscuship, p 4. ® Article 109 
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(6) Men and women have fundamentally tlie same civic 
rights and duaes 

{c) Public legal piivileges or disadvantages of bu'th or rank 
shall be abolished 

These points hardly need defence , justice obviously demands 
that the courts of a State in dispensing law shall treat all citizens 
without fear or favoui 

(ti) Political equality That a measure of equality in the 
share which tlie citizens of a State have in their government, is 
desirable, indeed essential, is now recognized by the best thinkers 
of the age The demand for such equality is tlie basis of demo- 
cracy, the demand that the system of power be erected upon the 
similarities and not the differences between men 

‘ Of the permanence of this demand there can be no doubt , 
at the veiy dawn of political science Anstotle insisted that its 
denial was the main cause of i evolutions Just as the history 
of the State can perhaps be most effectively written in terms of 
the expanding claims of the common man upon tlie results of its 
effoit, so the development of the realization of equality is the 
clue to the problem of democracy 

The merits and defects of democracy ai e described elsewhere ,- 
here, it is sufficient to remaik that the concrete expression of 
political equality is the confeiment on all adult citizens of the 
right to vote and its coiollanes, the right to stand as a candidate 
for election and equal eligibility for admmistiative and judicial 
posts provided the necessary technical qualifications are ful- 
filled s It need hardly be added that the legal recognition of 
this minimum political equality does not mean that the effective 
influence exercised by all citizens is equal The wiser and the 
better citizens do exercise greater influence on tlie Government 
through the greater and more effective part they play in mould- 
ing public opinion The _ rights we have mentioned above 
ensure but a mimmum political equality They provide a neces- 
sary armoui for tlie average man against the abuse of political 
power by the few, foi, theoietically at any rate, as James Mill 
said, in democracy the rulers being all, tlie interests of the rulers 
are the interests of all They also enable those who are politically 
minded to play their legitimate part in public life which 

^ Encyclopaedia of the Social Sciences, Vol V 
* See below, ch X, §3 
’ See also ch X, §3, m this connexion 
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cannot be closed to tliose who are fit for it witliout contracting 
their life and stunting their development. 

(ill) Economic equality. Economic equality has been inter- 
preted by some writers like Bryce in a liteial sense as ‘ the attempt 
to expunge all diffeiences in wealth, allotting to every man and 
woman an equal share in woildly goods’ A reasonable view 
_ of equality must dismiss such a conception as being beyond the 
bounds of piactical politics, for, even if we have a clean slate to 
start with, men’s differences in need and capacity are too gieat 
to enable equality of ivealth to be maintained for any length 
of time 

‘ Render possessions ever so equal,’ said Hume, ‘ men’s differ- 
ent degrees of art, care, and industry will immediately break 
that equality. Or if you check these virtues, you reduce society 
to the most extreme indulgence ’ 

But it IS quite possible and desirable to reduce the excessive 
inequalities of existing fortunes Properly interpreted, economic 
equality therefore means tlie provision of adequate opportunities 
for all the right to ivork, to adequate wages, to reasonable hours 
of labour and leisure and to self-government in industry, so that 
ever}' one may have a fair stait in life and the chance to develop 
the best that he is capable of It means a minimum equality, 
equality up to the margin of sufficiency But it allows diffei- 
ences of income, provided they are capable of explanation in 
teiTns of social good It only uiges, to use Laski’s phrase,^ that 
no man shall be so placed in society that he can overreach his 
neighbour to the extent wliicli constitutes a denial of the lattei’s 
citizenship Equality, as Laski insists, is not identity of treat- 
ment Fundamentally it implies a certain levelling process,^ and 
is in fact laigely a problem in propoitions It is such an organiza- 
tion of opportunity that no man’s personality suffers frustration 
to the private benefit of others ^ 

Can the view of equality outlined here be justified ? Let 
Hume answer • 

‘ Whei ever we depart from . equality,"^ we rob the poor 
of more satisfaction than we add to die ncli The rule of equality 
is useful and has been shovTi by history to be not wholly impracti- 
cable ' 

‘ A Grammar of Politics, ch IV * ibid * ibid 

* Ilumo usci. the term to mean relatne, not absolute, equahtj 
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By adopting it, we avoid the ugly spectacle o£ an economic 
system in which the luxury of a few is paralleled by the misery 
of the many. We shall no more be subject to the reproach of 
Matthew Arnold ‘ Our inequality materializes our upper class, 
vulgarizes our middle class, brutalizes our lower ’ 

§2 EXTENT OF EQUALITY IN MODERN STATES 
Modern States in general recognize civil equality No man 
IS above the law, and no man is punishable except according to 
law The equality of citizens before law is secured above all by 
judicial impartiality ; this in turn is sought to be secured by the 
independence of the Judiciary ^ There aie some apparent excep- 
tions and limitations to equality before law, but, as will be seen 
Iater,2 the exceptions are generally justified by public considera- 
tions The exceptions are 

(t) In some States, like France, there are special courts for 
die trial of government servants for mistakes committed in the 
discharge of dieir ofi&cial duties 

(tt) Even in States where there is no regular system of ad- 
ministrative jurisprudence and die ‘ rule of law ’ prevails, as in 
Britain, a new type of administrative court has been coming 
into existence to meet some felt need 

{ill) The State itself, as a collective entity, is not liable in 
tort, on the prmciple that the Grown can do no wrong 

(iv) In India, the Governor-General and provinaal Governors 
are exempt from the jurisdiction of ordinary courts , and revenue 
cases cannot be tried before ordinary courts 

The one great practical limitation to equality before law 
arises from disparity in income, which is so marked a feature 
of modem economic life Inequality of wealth reacts on civil 
equality the richer man is obviously in a better position to 
meet the expenses incidental to successful litigation, eg engag- 
ing competent counsel Traly, as Laski says,^ there seems to 
be one law for the rich and another for the poor whenever 
the preparation of a defence is an item of importance in the case 
It is, however, difficult to see how this defect can be removed so 
long as there are inequalities in the distribution of wealth and 

^ * See above, ch VI, §4 (u) 

- See below, chs XVI, XVII and XXII 
’’ A Grammar of Pohttcs, pp 564!! 
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so long as better remuneration can command better talent, though 
obviously It can be mitigated by a reduction in the disparity of 
incomes 

The exceptions and limitations (both legal and practical) 
are more marked in the political sphere Political equality 
demands adult suffrage, the equal right of all adults to stand as 
candidates for election and equal eligibility to government office 
(?) In some States (France and Switzeiland, for instance) wo- 
men are not given tlie right to vote Where adult suflEiage pre- 
vails, this inequality obviously does not exist The exclusion of 
minors, lunatics, and criminals is clearly reasonable. 

{ti) Plural voting, recognized an Britain among other States, 
is another infringement of the principle of political equality. 
Thus an elector may vote in one constituency as a resident and 
in another as an occupier of land or business premises ; or an 
elector may have a second vote as the holdei of a university 
degi ee In India an elector may vote in a temtonal constituency, 
as a member of a recognized Chamber of Commerce and in a 
university constituency. Plural voting is, however, the exception 
rather than the rule 

(tit) In India political rights are conditional on tlie possession 
of a presciibed amount of property, die payment of tax, or the 
possession of a prescnbed educational qualification One of the 
main reasons for prescribing such qualifications was the admini- 
strative difficulty of managing the large electorate whicli would 
result fiom the introduction of adult suffrage. 

(w) Elsewhere, in South Africa and some of the states in 
the USA, national and racial minorities like Indians and 
Negroes, aie not given equal political rights widi die ‘ true ' na- 
tionals 

(v) In some States a higher age qualification is prescnbed for 
the membeiship of legislative bodies , for instance, in the USA. 
only diose who are over 25 yeai-s old can stand for election to die 
House of Representatives , in France only those who are over 
40 years old can be mcmbcis of die Senate This restriction in 
so far as it is based on a natural inequality cannot be considered 
unjust 

(vi) In Britain a hereditary second chamber is a relic of 
political pnvilcge ; it may, howei'er, be argued that it has been 
icndcrcd innocuous by the reduction of its political powers 
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(vit) In modem States there is a decided tendency to make 
the exercise of political rights independent of religious creed , 
but the weightage allowed to communities in India in representa- 
tion in the Legislatures, necessary in the circumstances, is a clear 
infnngement of the principle of equality 

The inequalities recognized by law apart, there is one con- 
siderable factor which results in the unequal influence exercised 
by citizens on them Government, viz money-power in politics ^ 
This influence may be traced in {a) die corruption of members 
of Legislatures, administrative pfiicials and judges , (6) elections , 
and (c) the practice of lobbying, i e bringing influence to bear 
on members of Legislatures to vote for or against a bill Money- 
power is formidable especially because it works secretly 

And, finally, economic equality Here the disparity is most 
marked It is true that every State has been attempting in vary- 
mg degrees, especially by the application of the progressive 
principle in taxation and by social legislation, to reduce economic 
inequalities 2 Nevertheless, gieat inequalities still continue It 
has been calculated ^ that in India i% of the community enjoy 
more than a third of the national wealth, while two-thirds get 
per head half die average income , and in Great Britain io% of 
the population receive appreciably more than half the national 
income , the other 90% must live upon less than half the national 
income The distiibution of property in Britain is even more 
unequal 10% of the adult population own more than go% of 
the property, while 10% of die population own about 60% 

< i i 

§3 EQUALITY AND LIBERTY . - ' 

There are two views among political thinkers on the rela- 
tion between equality and liberty , one that they are antithetic, 
the other that they are complementary Lord Acton may be taken 
as representative of the first The' passion for equality, he says,^ 
‘ made vain the hope of freedom ’ This is true if freedom is 
interpreted in its absolute sense to mean that every individual 
shall be free, according to his opportunities, to satisfy without 
limit his appetite for wealth and power Equality is unattain- 

^ See, on this point, J Bryce, Modern Democracies, Vol II, ch LXIX 

" See below, p loi, and the references cited therein 

’ K T Shah in The Economic Background, Oxford Pamphlets on Indian 
Affairs No 3, and E F M Durbin, The. Politics of Democratic Socialism, 
P 85 

* The History of Freedom and other Essays, pp 57-8 
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able under conditions of such unrestricted freedom It is a lesson 
of history that when the freedom of indiwduals to do what 
tliey please is not checked, the clever and more capable vull use 
tlieir freedom to concentrate all -wealth and power in themselves 
to the misery and oppression of the rest The acluevement of any 
measure of equality tlierefore demands ‘ the deliberate acceptance 
of social restraints upon individual expansion It involves the 
prevention of sensational extremes of wealth and power by public 
action for the public good Hence liberty and equality appear 
antithetic to each other 

But, realistically considered, ‘ a large measure of equality so 
far from being inimical to liberty is essential to it,’i and vice 
versa Freedom is catholic , it is to be enjoyed by all, not by the 
few alone. And whatever else it involves, 

‘ It implies at least, that no man shall be amenable to an 
authority which is arbitrary in its proceedings, exorbitant in its 
demands, or incapable of being called to account when it abuses 
Its office for personal advantage ’ 

These elements of civil and political freedom have partly been 
secured by civil and political equality • equality before law, 
and a certain minimum share for everyone in government Free- 
dom will have a better content, too, if a measure of economic 
equality, in the sense which we have indicated earlier, is attained 
Foi theie is no denying the fact that the concentration of wealth 
in the feiv enables them to put their civil and political freedom to 
better use tlian others Equality in justice is a primary condition 
for attaining civil freedom , but as has been pointed out earlier,^ 
‘ the inability of a poor person to employ a counsel, still more 
to employ really skilful counsel, is a fatal bar to his obtaining 
justice ' Similaily, tlie influence of money in politics makes the 
share of the poor in government all but a mockery. Civil and 
political freedom ivdll be more real for the masses if there is 
less economic inequality. Indeed, ‘ if liberty means tlie continu- 
ous pover of expansion in tlie human spirit, it is rarely present 
sa%c in a society of equals Where there are nch and poor, 
educated and uneducated, %vc find ah\ ays masters and servants * 
(Laski). That is why Rousseau insisted^ tliat liberty cannot 
exist without equality. 

* R H Tawncj, Lnucthtv, p 245 * See above, ch VII, §2 

* The Soaal Covtract, p 46 and n. i 
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‘Allow neither iicli men nor beggars’, said he ‘These two 
estates, which are naturally inseparable, are equally fatal to the 
common good, from the one come the friends of tyranny, and 
from the other tyrants It is always between them that ‘public 
liberty is put up to auction , the one buys, and the other sells ’ 

The converse proposition, that a large measure of freedom is 
essential to equality, is no less true For political freedom has 
as a matter of fact been used to reduce economic inequalities 
Thus in England, after 1832, social legislation in its manifold 
forms— unemployment and health insurance benefits, old-age 
pensions, the piovision for the treatment of the sick, free educa- 
tion and the increase of amenities in general— has improved the 
lot of the common man in terms of vitality and happiness, giving 
him a longer life as well as more energy during life The result 
IS that the mam body of tlie working classes is absolutely (and 
relatively to the propertied classes) a good deal better off in 
terms of matenal well-being than it was a century ago, before the 
advent of democracy And the limit of improvement in the 
direction of a greater equalization is not yet reached 1 
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CHAPTER VIII 


THE SPHERE OF THE STATE 

§1 ANCIENT AND MEDIEVAL VIEWS 

One of the most difficult problems which the student of 
political science has to solve is that of determining (to use the 
woixis of Edmund Burke) ‘ what the State ought to take upon it- 
self to direct by public wisdom, and what it ought to leave, witli 
as little interference as possible, to individual freedom’. In an 
earlier section, we pointed out that, in our view, there is a 
distinction between State and society , this means that there are 
limits to State action This, however, has not always been the 
vieiv among the peoples of the ivorld Among the Greeks, for 
instance, accoiding to Bluntschli, ‘ the State was all in all The 
citizen was nothing except as a member of the State His whole 
existence depended on and was subject to the State ’ The ancient 
idea of the State embraced the entire life of man in the 
community, in leligion and law, morals, art, culture and science. 
Well might Burke’s description of tlie State be applied to it . 
* a partnership in all science, a partnership in all art, a partner- 
ship in e\ er}^ virtue and in all perfection ’ The State’s end being 
the comjirehensn e one of securing a good life for all citizens, all 
forms of control calculated to secure that result were considered 
proper, and no line was diawn between matters political, moral, 
religious or economic The State might control trade, prescribe 
occupations, regulate religion or amusements To the ancient 
Gieck, the city ivas at once a State, church and school In otlier 
■words, the Greeks made no difference between State and society 

Sidgvick, howc\cr, contests tliis view.^ He says that outside 
Sparia (and if we put aside the regulation of religious ceremonies 
and military sendee), the practical difference between ancient 
and modem conceptions of the function of government in ordi- 
nal) civil life and transactions is not \ery great He points 
out tliat ' when we look tlirough the list of actions, public and 
private, or the list of officials at Athens, or the offices treated as 

* II SjdgwicK, The Development of ^^iropcan Polity^ ch XII 
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normal by Aristotle, we find no sign of any excessive leglementa' 
tton We hear of controllers of markets, whose business it 
was to prevent fraud and disoider„of commissioners of the aty 
who had to prevent private houses from encroaching on the 
public streets’ But the prevention of fraud, disorder, and en- 
croachment on public streets is one of the elementary functions 
undertaken by modem Governments Briefly, ancient Govern- 
ments were not as omnipotent as they are made out to be 

Perhaps it is better to say, with Barker, that the individual 


was not regarded as having rights of his own, to be protected as 
against the State The mark of the Greek State is rather a desire 
for the action of the State and an attempt to stretch the lines of 
its action than any definition or limitation of the scope of its inter- 
ference 

The Romans adopted the Gieek conception of the State with 
some modifications They ‘ left very much to social customs and 
to the religious nature of man The Roman family was more 
free as against the State ’ This does not mean that the Roman 
State was less powerful in theory , no one could resist the State 
if It uttered its will Rather, the Roman State limited itself , 
it restricted its own action 

In tlie Middle Ages, two new forces, the growth of Christiamty 
and the use of the Teutonic races, brought into prominence a 
different conception regarding the sphere of the State It was 
held ‘ that the whole religious life of the community, although 
not altogether withdrawn from the care and influence of the 
State, was yet essentially independent,’ i and should be regulated 
by tile Church 


It took some time for the new idea to prevail , indeed, a 
struggle had to be waged by the Church against the State to get 
the idea accepted The State was now only ‘ a community of law 
and politics, no longer also of religion and worship ’. 

Secondly, only with reluctance does the Teuton submit him- 
self to the sovereignty of the whole body He ‘ claims for him- 
self an inborn right which the State must protect, but which it 
does not create, and for which he is ready to fight against the 
whole world, even against the authority of his own Government 
He rejects strenuously the old idea that the State is all in all ’ 2 
To him individual freedom is all-important The rights of the 

* Bluntschh, The Theory of the State, p 41 => ibid , pp 43-4 
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State are thus limited by the nghts of tlie individual as well as 
by those of the Church 

Tlurdly, die IMiddle Ages ivere pervaded by the feudal con- 
ception Men became sovereigns by virtue of ovming land The 
functions of government under such a system were simply the 
function of pioprietorship, of command and obedience Govern- 
ment was for the most part divided out piecemeal among a 
thousand petty holders The dispersal of governmental power 
among a considerable number of persons gi'adually gave lise to 
the idea of the rights of individuals against a cential authority. 

§2 THE EARLY NINETEENTH CENTURY 

In the early nineteenth centur)% the prevalent view was what 
is generally known as individualism or laissez-faii e die sole duty 
of the Government is to piotect the individual from violence or 
fraud. That Government is best which governs least. As John 
Stuart Mill put it in his essay On Liheity 

‘ The sole end for which mankind are warranted, individually 
or collectively, in interfering with the liberty of action of any 
of dieir number, is self protection . The only purpose for 
which power can be rightfully exercised over any member of a 
civilized community, against his wull, is to prevent harm to others 
His own good, either physical or moral, is not a sufficient warrant 
The only part of the conduct of any one, for wffiich he is 
amenable to society, is that wffiicli concerns others. In the part 
w'hicli merely concerns himself, his independence is, of light, 
absolute Over himself, over his owm body and mind, the indi- 
vidual is sovci eign ’ 

According to diis dieory, die following functions of govern- 
ment alone would be proper — (i) to secure to the individual die 
right of pei-sonal sccunty including security of health and reputa- 
tion, the right to private property togedier w'lth the right of 
freely tiansfemng property by gift, sale or bequest and die right 
to fulfilment of contracts freely entered into , and (n) to protect 
die individual from foreign aggression Biiefly, die State w^as 
to be a ‘negatnc’ oi ‘police’ State 

Such important functions undertaken by modem States as 
the pi-ovision of education, poor-iclicf, and uncmplo)’mcnt insur- 
ance, the regulation of public health, and aid to agriculture and 
indusir), which in fact make the modem State a social senacc 
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§2] THE EARLY NINETEENTH CENTURY 
State, were considered improper The theory was justified on 
psychological, -economic and biological grounds 

The psychological argument is a simple one individuals may 
be expected in the long run to discover and aim at their own 
interest better than a Government can do it for tliem. Self-help 
IS the best help 

On economic grounds, it pays to let the individual alone. 
The individual requires a steady supply of good commodities 
and services at a cheap price This requirement is best satisfied 
under conditions of free competition , for the consumers, seek- 
ing their own interest, will create an effective demand for com- 
modities and services , producers, seeking their own interest, will 
meet this demand Competition among consumers and producers 
will keep prices at a leasonable level and ensuie quality 

From the biological point of view, the fittest will, ajid ought 
alone to, survive That is the natural law Besides, the health 
of the social, as of the natural, organism depends on the obser- 
vance of the law of specific function— that every part should do 
that function for tlie performance of which it has been intended 
by nature Government ‘ is a jomt-stock company for mutual assur- 
ance ’, its natural function is to hinder hindrances Its interfer- 
ence in any other aspect of life is unnatural and socially harmful 
Latssez-faii e was popular in England approximately from 
1750 to 1850 This popularity was due partly to the failure of 
the older policy of mercantilism and partly to the Industrial 
Revolution Mercantilism meant wellmgh complete Government 
control over trade, commerce and industry By 1780 with the 
loss of tlie American Colonies, this policy had become discred- 
ited The tremendous leap forwaid in industry as a result of 
the introduction of meclianical power and the factory system did 
away with the necessity for the subsidies and protective measures 
of mercantilism It was now felt that non-interference by Govern- 
ment in industry and trade would enable the leaders of industry 
to take the maximum advantage of tlie new inventions, and lead, 
to an enormous increase in national wealth The Government, 
by a series of laws, therefore relaxed its control over trade and 
industry 

1784-6 The reduction of tariff duties 
1796 Relaxation of Navigation Laws in favour of the 
United States of America 


105 



THE SPHERE OF THE STATE [diVllI 
1813 Tlic trade to India ivas tlirown open 
18^6 Repeal of the Com Laiss 
1849 Repeal of tlie Navigation Laws 
The immediate result of laissez-faire was that it led to an 
enormous expansion in trade and industry, and, indeed, seemed 
to justify its adoption 

§3 THE PASSING OF LAISSEZ-FAIRE 
In the long run, however, laissez-faiie pioved disastious to 
the community: its social cost outweighed its economic gains. 
Long hours of labour, inadequate wages, overcrowded factones, 
and insanitary arrangements— these were the lot to whicli the 
woikman had to submit ‘I have woiked till 12 pm, last sum- 
mei , ive began at 6 I told book-keeper I did not like to work so 
late , he said I must We took our breakfast and tea as we could, 
a bite and a run, sometimes not able to eat it from its being so 
covered ivith dust ’ Such is the lecorded evidence^ of one of the, 
factor)' woikers of those days Children too were ovenvorked 

‘ The parent who would endeavour to lealize the life of a 
factor)' cliild in 1832 writes Walpole,- ‘ should try to imagine 
Ills own little boy or giil— eight or nine years of age— ivorking 
in a factory He should tiy to recollect tliat it would be his 
duty to louse the child on a cold winter’s morning at li\e that it 
might be at its ivoik at six , that, day after day, week after week, 
month after montli, it would be forced to rise at the same hour ; 
that with tivo short inten'als of half an hour each, it ivould be 
kept to its dull employment for thirteen hoius every day , that 
during the whole of that time it would be breathing a dusty, un- 
wholesome atmosphcic, rarely able to relieve its limbs by sitting 
down.’ 

This social miser)' was d irectly due to certain unforeseen but 
inliercnt dctcHV m the p olicy of non-interference That policy, 
in load’s analysis, wTongly assumes that each individual is equally 
fai sighted and has an equal capacity for knowing w’hat he wants, 
(hat cacli individual possesses an equal pmver of obtaining W'hat 
he w'cuits and has an equal fi ecdom of clioice under free competi- 
tion, and that the satisfaction of the wants of all individuals 
IS identical wnth the well-being of the community Briefly, it 
foi'got tw'o elementary proposirtons 

’ Quoted b\ 1 ' R m Modern Industrial History, p 77 

• Sir Spencer Wnlpole, Ih’storv of Eni^land, Vol III, p ’or, cited In 
r R Wort*:, op cit , p 79 
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(i) Free competition can lead to tlie best social a dvantage 
o nly where there is approximate equality o£ bargainmg jpQ 3 y,er 
As It was, ‘ free competition ’ was free in name only , the em- 
ployers with their immense resources could in effect get their 
terms accepted by the starving wage-earners , for the latter, the 
freedom to reject the terms offered meant little more than the 
freedom to perish It is tlie duty of society to moialize competi- 
tion 

(u) Social organization c an sup ply a mu^ jieeded corre ct- 
ive to the ignorance an d self-interest of , individuals In Joad's 
expressive phrase, economic action is ‘ blind ’, that is to say, 
the economic activities of individuals, concerned as they a re 
with individual ends, oft en lead to results which are willed 
nei tiler by society nor by any individual To cite an example * 
if there is a rumour that a bank is in difficulties, depositors are 
anxious to withdiaw their money, there is a run on tlie bank 
and the bank fails— a result ‘ which nobody wants, is nevertheless 
due to what everybody has individually willed Society, through 
Its Government, can regulate economic action in the interest of 
social good It can supply knowledge and foresight to mitigate 
the hardships of blind action and promote social welfare An 
example in point is the s alutary effect produce d-by_the soci al 
organization of ag ri cultural marketing in India Government 
has clearly helped to put the farmer in possession of better value 
for his goods by timely intervention 

Qiad^lly, every State began to realize the folly inlierent i n 
laissez-fai^ and to assume g reater re sponsibilities, particularly 
in t he economic field Factory Acts, M ines Act^T^Trade JBoafdT 
Act s, Shop Hours Abts and similar l ^s were passed ThuT 
laissez -faiie passed awa y 

While laissez-faire is cleaily a fallacious theory, its merits 
should not be ignored It teaches the wholesome lesson, so 
n ecessar y as a set-off to current totalitarian ide as, that too .m uch 
Government help (maternali sm) and too much State regulatio n 
(^ernalism) are 6ad~ Jt teT ches the v alue of self-help and 
reliant to lull individual initiative isT ^ the say ing~gols, to 
^11 the goose that ~n[ one can lay golden eg gs Social action, 
while achieving social ends, should encourage individual initia- 
tive, because it is a great social asset ~~ ’ 
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§4 THE PRESENT DAY 

While there is general agreement in rejecting tlie conception 
o£ laisscz-fatre, such agreement is tvanting in deciding on the 
positive limits of political contiol One view is the socialistic 
one, which is discussed later ^ Anotliei is the totalitarian con- 
ception of die State . ‘ Nothing beyond the State, notlimg against 
the State, nothing outside the State ' This, howei^ei, is an extreme 
\iew, which is considered in general to be inimical to liberty. 

Moie genet ally, it is agreed that it is the State's duty to piomo tc 
the greatest happiness of the greatest number The State is an 
organi7ation to piomote social good on die largest possible scale 
And in attempting to acliieve this purpose, the tendency is for 
Governments to make diemselves moie and more conspicuous 

(i) Personal seciiuty. Admittedly Government aims, first, at 
assunng to the individual peisonal security, and protecting the 
whole State from foreign aggression To achieve tins aim, it de- 
fines and punishes crime, administers justice, maintains the police 
and the fighting foices, and conducts dealings with foreign States. 

(ti) Pwperty It protects die right to pnvate property, to- 
gether ivith die right to the free transference of property by gift, 
sale or bequest , it also enforces the light to fulfil contracts freely 
entered into 

(lu) Political lights and duties It detennines die political 
rights and duties of atizens, passes laws to regulate voting and 
delimits constituencies 

(lu) Education Theie is a tendency to enforce compulsoiq' 
elemental) education and to supemse and aid secondary and 
higher education 

[v) Family TIic family is a natural institution icquircd by 
the needs of man It may i\ell be said to be the nurscr\ of the 
St^ie, as the moral and intellectual training of society veiy much 
depends on it The modem State excicises a certain control 
o\ei its exterior aspect, gcnci-ally insisting on conformity to the 
prevailing t)pe of jiin rital union, prescribing limits of kinship 
widjin which mamage is pi ohibited, regulating dnorce and raak- 

A few States encourage mam- 
age^by providing financial aid , sonic' insist onTeffain health and 
a^e requiicments as conditions of marriage , nearly^all States haA e 
regulations to ensure the protection and care of children and to 
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^ep piard tvives a g ainst n on-maintenance and other economi c 
ron sequences of desertio n, and. ge nerally provide institutio ns to 
m^t those cases w here the family fails in its ta s k of rearing its 
youn gl There iT" a tendency for the State to take over, by the 
, provision of hospital s, old-age pensions, ins urance schemes and 
by free compulsory education, the obligations which form erly 
f ell upon the kin __^ 

(vi) Industry The tendency towarda-inc reased State inte r- 

feence is paiticularly manifested in industry This interference 
is effected with a view to protect (a) the jiome man ufacturer, (b) 
the worker, (c) the consumer , and (d) t he in vestor 

(a) State help to industry in the form of protective duties 
IS generally advocated and given First, it is argued, as against 
the RicaVdian theory, that every State should have a certain 
amount of economic independence or self-suffiaenc y, especially 
in times of war Secondly, there is theinfant industry ar gument 
tlie natural resources and circumstances of a country may be 
such that while the initial cost of starting and establishing 
certain industries may, in the face of foreign competition, be 
great, such industries, once established with State protection, 
may well be able to stand foreign competition The story of 
discriminating protection in India, particularly as applied to 
the iron and steel indust^', is a clear instance of this Thirdly, 
it IS believed, whatever economists may say, that protection will 
partly solve the problem o f unemployment 

(b) The State's attitude towards industrial labour is no 
lon ger one of individualism T he Factory Acts contain provi- 
sions for fire escapes, the fencing of machinery, ventilation, etc , 
they regulate hours of labour for men, women and children, 
besides prescribing rest intervals and holidays and fixing the 
minimum age for children to enter factories Similarly, various 
Acts regulate the conditions of employment in mines The laws 
regulating trade unions and trade disputes, the system of compul- 
sory insurance and old-age pensions and Workmen’s Compensa- 
tion Acts, now opeiative in various countries, further demonstrate 
the solicitude of Governments for the welfare of labour 

To illustrate i In India the Factories Act of 1934 prescribes 
a daily limit of 10, and a weekly limit of 54, hours of labour in 

* See G B Jathar and S G Ben, Elements of Indtan Economics, 3rd ed , 
pp 90-1 
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‘ perennial ’ factoiies. The maximum hours o£ 'vvork for cliilclren 
arc 5 per day. Rest interv'als, a weekly holiday, and necessary 
conditions with regard to ventilation, light, tempeiature, sanita- 
tion and safety are also insisted on. In some provinces, eg. 
Madias, speaal Maternity Benefit Acts have been passed to 
provide leave of absence (with a wage or alloivance) to ^voraen 
for some montlis befoie and after confinement The Workmen’s 
Compensation Act (1923) and the Pa)Tnent of Wages Act (1936) 
are other important laws ; the former regulates the compensation 
to be paid by employers for certain kinds of injury or death 
arising fiom employment , the latter, the periods of wage payment 
and deductions from wages 

(c) To protect the consumer, the State interferes with com- 
petitive prices The old idea that pnees should be left altogether 
to the play of free competition among buyers and sellers has 
been found to be productive of seiious injustice to the bujei 
due to the inci easing prevalence of monopoly The State the ic- 
fore regulates t rusts and cartels, fixes st andards of weights and 
measures, pass es anti-adulteration laws and encourages the con- 
sujners’ co-operative movement Ih'war-time,“ Goverriments ever)'- 
vheic have^jiassed laws to pi event pi ofi teei mg and tlie hoarding 
of essential commodities Tike iice, and have even introduced, 
wlicre necessai7, schemes of lationing in order tliat die available 
supply of such commodities is equitably distnbutcd A speaal 
case of the inteifercncc of die modem State in regard to prices, 
as Leacock points out,i is seen in legislation concerning railway 
rates, which aie of couise puces cliaigcd for transpoi tation of 
pci sons and height. The distinctiie position which the railways 
occiip) in die industrial voild has induced some modern Goiern- 
ments not only to subject diem to special regulations, but also, 
as in India, to own and operate railways Similar considci ations 
apply gcnerall) to other public utilities, like electricity and gas 
supply, 

(d) To protect die imestor, Goiemments j-Ggi^teJbaiiks 
and comp.ynics 

(vri) Agucnltine As illustrated bclow^ with reference to In- 
dia, Goveinmcnts evemvhere interfere to prote ct the tenant 
f rom CM^lpit^tion b)_the landlord, -to help die r)'Ot with dicap 
credit and marketing facilities and to orgam'zc agncultuial re- 

* rUmenis oj Pohtucl Sctcucr, p 3^5 * §S in tins ch.ipter. 
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§5 ]' REASONS FOR INCREASED STATE ACTIVITY 
seardi They also construct, as in India, large irngation works 
to help the ryot * 

{vm) Other functions Besides the above-mentioned func- 
tions, modem States maintain sanitation and health depart ments, 
looking to drainage and hospital relief, aiding the poor and the 
incapable by maintaining workhouses and institutes for defec- 
tives They also undertake those functions which obviously fall 
outside the sphere of the individual, such as tlie control of c ur- 
rency and credi t, the postal system, t li e. carrying out of surveys 
and censuses, and the collection and dissemination of data of 
v arious kin ds 

(ix) Distribution There is, finally, the social c ontrol of di s- 
tri bution The State endeavours to direct wealth into new 
channels as it is produced by seeing that the daily result of 
production goes into the pockets of those who have so far been 
receiving less tlian they should This is done partly by the 
regulation of profits and wages, and partly by taxation. The 
piogressive principle of taxation, generally adopted by the 
modem State, enables it to take wealth from those who have it 
and transfer it to others either by direct payments (old-age 
pensions, unemployment allowances, etc ) or by the provision of 
communal enjoyments (sucli as free education, free libraries, 
parks, hospitals, etc) 

To summarize the mo dern State is a social service State, a 
positive State as comp ared with the police or negative State of 
the laissez-faii e conc eption It~propefly inter^nes to uphold 
soaal standards, to prevent exploitation and manifest injustice, 
to remove the needless hazards of the economic struggle and to 
assure and advance the general interest against the carelessness 
or selfishness of paiticular groups 

§5 REASONS FOR INCREASED STATE ACTIVITY 

The increased activity of the State in modem times may be 
explained by the following reasons 

(0 The nature of economic life s ince the Industria l Revolu- 
ti^ The most outstanding social result of the Industrial 
Revolution has been the introduction of large-scale production 
in factories This, in its turn, has brought about a fundamental 
change in world economy For mass production has meant a 
distance between the producer and the consumer, between the 
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employers and the employed^ and bet'^scen the compam -promoter 
and tlic investor ; t he human clement in all tliese relat i onsh jps 
t ends to be ignored The possibilities of fraud and of exploita- 
tion aic increased, necessitating increased State intcn^ention to 
protect the weak and tlie exploited Again, mass production 
necessitates wide and ever-expanding markets abroad ; the inter- 
dependence between State and State in capital, market, and 
labour becomes marked, and ivitliout the help of die State the 
industiialist is unable to make die maximum profit Further, 
unemployment is implicit 'in a system wiieie die produedon is 
dependent upon the anticipation of a demand wiiicli is affected 
by world factors , frequent crises are die result , die State has 
10 a ttemp t to miti gate the social e vUs of unemployra^t. 

(n) T he ^iowlh oj monopolistic coipo’iat ions The nse of 
trusts and caitels, which virtually introduces an element of 
monopoly in trade, increases the necessity foi the State to safe- 
guat d the interests of die consumer and the worker. 

(iii) The failnie of laissez-faiie Laissez-faire has been weigh- 
ed m the balance and found wanting 

(tv) The poli tical enfianchi^emeni of the working classes. In 
die nineteenth centuiy, the vote was extendSl to larger and 
larger numbers of people. The political value of the vote was not 
lost on the enfranchised people , they naturally returned people 
to Parliament who were pledged to support all measures calcula- 
ted to acliieve a better distiibution of wealth The formation of 
the Labour Patty in Biitain, and similar socialistic parties else- 
whcic, has given a fillip to State action 

Paiadoxically, the failure of dcmociacy and the rise of totali- 
taiianism in States like Germany and Italy ha\e brought about a 
* 5 imilar result in those counmes 

(n) Tlic Girat Wai The war of 1914-18 accustomed men 
to gicaici State inierfciencc in their In es ; the habit of acquiescing 
in such inierfciencc has helped such interference to continue. 

{in) Pohtual theories. The influence of radical political 
thconcs, like socialism and communism, has been pronounced. 
Thes point to c\ ils to be remedied and maladjustments in econo- 
mic life to be adjusted. The Go\ eminent has ncccssaiily to act 
to remedy the c\ils, which arc pointed out with obtious sincerity 
both within the Legislature and outside, by socialists 

1 la 
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§6 THE STATE AND EDU'CATION IN INDIA 

Education comes within the sphere of the State because (t) 
populai education is necessary for tlie preservation of those condi- 
tions of freedom, political and social, which are essential to free 
individual development It is necessary to fit the citizen for the 
tasks of citizenship Further, the great social problem of our 
day, the reduction of inequalities, is largely a question of the 
piovision of adequate opportunities, which, again, as largely de- 
pendent on education (ii) No machinery less extensive in its 
power than Government can secure popular education 

There' are three possible ways by which the State may ensure 
to every child the necessary minimum of education First, it 
may leave the education of the child to the care of the family • 
Second, it may command that every child should receive a certain 
minimum of education as a legal right and compel the family to 
provide it out of the family funds Third, it may order that 
every cliild should have schooling up to a certain age, and make 
education free, providing the necessary funds from its revenues 
The tendency in modem States is to adopt the third method, 
for experience has shown that the first two do not achieve the 
desired result 

In India, compulsory and free elementary education remains 
a distant ideal It is time that even as early as 1904 the Govern- 
ment of India had gone so far as to ‘ fully accept the proposition 
that the active extension of primaiy education is one of the most 
important duties of tlie State ’ That they have not appreciably 
succeeded in such extension may be seen from the fact that at 
piesent only 14% of the boys and girls of school-going age are 
undei instruction ^ Finance is the greatest stumbling-block The 
memoiandum recently prepared by the Educational Adviser 
to tlie Government of India estimates the cost of a system of 
universal, compulsory and free education foi all boys and girls 
between the ages of 6 and 14 for British India alone at Rs 200 
crores a yeai In view of the fact, however, that education is a great 
social investment, funds must be found and every effort should be 
made to attain the ideal ivithin a measurable period of time 
A study of the education budgets of progressive countries is an 
eye-opener in this legard The educational expenditure per head 

* The Educational System, Oxford Pamphlets on Indian Affairs No 15 

8 113 



THE SPHERE OF THE STATE [cltVlH 
in England is Rs. 32>2*o , there is no good reason ^\hy m India 
It must be as low as 8 as 9 ps 

The first task, then, of die Governments ^ in India is to 
increase literac)’ by the gradual application of the piinciple of 
rompu]soi7 and free eleincntaiy education , the second is to see 
that with lavisli expcndituie on education is secured an increased 
return in educational ^aluc Meie quantitative expansion, in 
othei words, is not enough , it must be accompanied by die 
prescription and cnfoi cement of piopei standards in respect of 
staff, equipment, etc - It is not necessaiy that the State should 
dncctly urn all the schools, the system of grants-in-aid and 
the pioMsion of an efficient inspecting agency will secure the 
^ oiijcct Where local bodies run the scliools, Governments have 
a p.iiticulai duty to see that the schools aie properly managed 
Somewhat diffeient considciations apply to secondaiy and 
higher education Secondary education obviously cannot be made 
compulsoi7 or fice, theie are far too many piactical diffi- 
culties for such a task to be attempted The best that the 
Goveinments can, do is to make libcial grants-in-aicl to scliools 
managed li) piivatc agencies and local bodies and to insist tliat 
the money be spent properly Highci education is also impol- 
tant as a piepaiation for political leadeiship and foi administia- 
tivc duties Hcic the duties of the State 111 India appear to 
be to piovidc financial help, consistent with its more onerous 
oliligations in respect of elementary and sccondai7 education ; 
to lay down the ncccssaiy fiamcwoik of umveisity bodies, and, 
having done this, to allow the unneisiiics the hugest possible 
mtcinal ficcdom , and to provide facilities to bona-fide students 
foi leseaich in the Govcinmcnt rccoid ofiices 

Finally, thete is the important pioblem of adult education 
Its inagimudc can be seen from the fact that in Indui 880 people 
out of a thousand aie illitciate Goveniments could do a lot to 
wipe out adult illitei’acy by, first, realizing the urgcnc)' of the 
problem, second, enlisting the cooperation of non-official 

* Wt s'lv ‘Gmernmonis’ under tho pni>cnt con<ititutiun, ^duc'ition 

I'lrf’eU (onerrn of pro\mcnl Go\ernmcnt'> 

' "I he Snrg^*ni m*ruorin<!um (Po^^-llnr EdtuahonaJ Dei^elopti ttU tn Jrdia, 
referred to in thr tt^xt contain^ ux^'ful on tins on oilur 

of fduc^tiona! pulic} , rnhghtfiud public opinion must insmt on ihuj 
mg nuidt iHf b isk u n of rductiion Indsn 

sis # tK as pQss*b{** 



§<7 ] PROHIBITION 

agencies , tim'd, making liber al gi ants-in-aid and, finally, making 
available such expeit advice as is necessary. 

The Central Government in India performs a useful service 
in maintaining a co-ordinating agency in its Central Advisory 
Board of Education This Board serves to bring educational 
experts from various piovinces together to compare notes and 
consider how best improvements can be effected in the system of 
education 


§7 PROHIBITION 

The issue of prohibition came to the forefront in Indian 
politics after the Congress party secured majorities in the Legis- 
latuies of seven provinces in India in the elections of 1937 > 
for, among the first social reforms attempted by the Congress 
ministries was the introduction of prohibition, 1 e the prevention 
by law of the manufacture, sale, or use of intoxicants Madras 
was the first province to intioduce it (1938) 

Social legislation of this magnitude naturally met with some 
opposition The arguments against piohibition may be summar- 
ized thus 

(i) Piohibition is difficult to enforce The instance of America 
which introduced prohibition in 1920 and revoked it in 1933 is 
a warning That instance shows indeed not only that it is diffi- 
cult to enforce, but that it creates a widespread habit of disobedi- 
ence to law, which offsets any advantages it might otherwise have. 

{ii) It involves great financial loss, and that in a double sense 
Its enforcement is costly, needing as it does an extra police force ; 
It also means the loss of considerable revenue The revenue 
from excise is, next to land revenue, the biggest item in provincial 
revenues, and, in view of the urgent need for funds for the 
nation-building departments, should not be forgone, especially 
at the present stage of Indian economic development 

{ill) It IS an unwarranted interference with the freedom of 
the individual Man cannot be made moral by Act of Parliament 
{w) It creates unemployment among that section of the popu- 
lation which lives by supplying ‘ drink such as tappers, toddy- 
sellers, etc 

But, in favour of piohibition, it is rightly argued 
{i) Drink is an evil both from the individual and social 
points of view Alcohol is bad for the health of the individual 
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Socially it is undesirable because it results in a laigcr number 
of (limes and increases the po\euy and mi'^cr) of the masses 
Family life is often unhappy not only because ’i\omenfolk arc 
beaten by drunken husbands, but the money 'ivhich ought to be 
spent m supplying the needs of the family is spent on drink. 

(n) In India, prohibition is not difficult to enforce, because 
the 1 cligious sentiment of the countiy is against dunk The lesson 
of Amei ica does not apply in toto to India , m "Western countries, 
unlike India, dunk is an integial part of ritual and food 

(in) The ic\enue from drink is immoial Alternative souiccs 
of revenue, such as the sales tax, can be found Retrendimcnt 
also can be resorted to 

Tlie experience of the working of proliibition in those districts 
m Madias whcic it was in force from 1938-43 does not help the 
student to arrive at a final judgement. The reports issued by the 
Govcnimcnt, as well as by impartial investigators sent out by 
umvcrsitics (i938-«jo), shov\cd that prohibition was a great boon 
10 the masses it resulted in great economic and social impiovc- 
ment Family life was happier and there was less (rime People 
ate betici and more food, women and childien had better 
clothing But from 1940 onwaids icpoits weie less optimistic 
Cases of bic.iches of the law^ wcic on the increase The Govern- 
ment in power, theicforc, felt that it v\as difficult to enforce the 
law and suspended it from 1 January 1944 It is too caily to 
conclude from this experiment that piohibition cannot succeed 
in India, The lesson lathcr is that prohibition, to be successful, 
loquires cnfoi cement for a long time, at least two genciations, 
and demands incessant vigilance on the pnit of the administra- 
tion as well as the cnthusiasiic co-operation of the general public, 
paiticularl) in detecting law-bieakeis 

§8 1 n I. s T V T r and a g r i c u l t l r x in 1 n d 1 a 

The gcncml principles of State interference which we have 
laid dov\n eailicr apph to agnculiuic as well, ic the State 
piopLily intuvciics to pi event exploitation and manifest injustice, 
and In placing the icsouitcs of the State at the disposal of the 
individual helps to remove the needless harAids of the economic 
struggle* .As the Roval Commission on .Agriculture put it con- 
(istly, the aim of the Government's agiieuliural polic)* must be 
to Iielp to establish a smiling and happy countiyside. 



§8 ] THE ST A TE AND A GRIG ULTURE IN INDIA 

Four mam lines o£ government activity are noticeable in 
regard to agriculture 

(i) The piomotion of scientific agi’icultw e This is mainly 
tlie function of the provincial Departments of Agriculture, act- 
ing in co-operation with the Imperial Institute of Agriculture 
at New Delhi (maintained by the Central Government), the 
Imperial Council of Agricultural Research, and the Veterinary 
Departments Their methods are (a) Research, with the object 
of introducing new crops, manures, implements and methods of 
cultivation and of improving indigenous types, destroying insects 
that are a pest to crops, and breeding supenor types of live stock 
(6) Propaganda, witli the object of inducing the cultivator to 
adopt the i esults of research This takes several forms demonstra- 
tions at experimental farms, or on the cultivators’ own land, 
lectures, pamphlets, and the distribution of the new varieties 
of seeds, manures and implements (c) Agricultural education 
through the establishment of agricultural schools and colleges 
(li) The organization of ruial credit In India, as elsewhere, 
the problem of indebtedness is a vital one those who help the 
agriculturist to get cheap credit for necessary purposes help him 
to get a better net return from his land This has been mainly 
attempted through the oiganization of co-operative credit socie- 
ties and land mortgage banks, the former supplying short-term 
and the latter long-term credit The history of the co-operative 
movement in India starts with the passing of the Co-operative 
Credit Societies Act of 1904 , the Act has since been amended in 
several respects , several defects have been discovered in the woik- 
ing of the societies and attempts have been made to remove them 
In this context it is sufficient to say that the Government in 
India, in the early stages of the movement, supplied not only 
the much needed initiative, but also provided an official inspect- 
agency to direct the movement on right lines and to audit 
the accounts of societies 

[in) The protection of the tenant A series of Acts have been 
passed since 1859 in order to protect the tenant against ex- 
ploitation by the landlord The general features of this legisla- 
tion are 1 (a) There is a limit to the enhancement of the rent 
both as regards the amount and the period which must elapse 
before rent can be increased Thus in Bengal enhancement can 
* G B Jathar and S G Ben, Indian Economics, Vol I, 6th ed , pp 417-18 
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occur only as a result of agreement and cannot be more tlian two 
annas in tbe rupee {b) The tenant cannot be ejected at die 
will of the landlord for frivolous leasons (c) The occupancy right 
IS hereditary and can only be alienated on certain conditions. 
{d) The payment of rent can be demanded only by instalments 
(e) Remissions and suspensions of land revenue granted by the 
Government to landlords must be followed by corresponding con- 
cessions to tenants from landlords (/) The right to make im- 
provements on land without enhancement of rent is protected 
within certain limits 

{iv) The organization of marketing On account of his 
chronic indebtedness and need for money, coupled with the lack 
of storage facilities, the Indian cultivator is normally compelled 
to sell his produce to middlemen at a time when prices are 
low The provinces have recently begun to encourage the forma- 
tion of regulated markets and co-operative sale societies with 
the object of enabling tlie farmer to realize a better price for his 
goods The Government of India have appointed a marketing 
expert on the stajff of the Imperial Council of Agricultural Re- 
search Marketing officers have been appointed by piovincial 
Governments to conduct marketing suiveys of the principal crops 
in the different provinces To secure the proper grading of agri- 
cultural produce, an Agncultuial Produce (Grading and Mark- 
ing) Act has been in operation since 1937 

Many other improvements are necessary if the object of promo- 
ting a smiling countryside is to be achieved The Report of 
the Royal Commission on Agriculture in India (1928) is a mine 
of valuable suggestions in regard to legislation designed to pro- 
mote the consolidation of holdings, measures to prevent the 
spread of contagious cattle diseases and for protection against 
insects and pests, and the re-examination and readjustment of 
railway freights on fodder, fuel, timber and agricultural imple- 
ments For detailed mfoimation the interested student is lefen'ed 
to the accounts of periodical surveys earned out by the Govern- 
ment of India on the lines suggested in the Report 
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CHAPTER IK 


MODERN THEORIES OF THE STATE 

§1 SOCIALISM 

{^S ocialism may be defined as a theory and a movement aimin g 
at the collective organization of the community in the interest s 
of the mass -jaf.-the„p£Q ple throu gh, the— comm on ownership and 
c ollective control of the means of pr oduction and exchan ge Its 
essentials, according to Morrison, ^ are that all the great industries 
and the land should be publicly or collectively owned, and that 
they should be conducted (in conformity with a national econo- 
mic plan) for the common good instead of for private benefit 
These points need some explanation J 

It IS important to observe that socialism, as an economic and 
political theoiy, originated as a protest against the evils of capital- 
ism Capitalism may be defined as an economic system in which 
private persons are permitted (under regulations laid down by 
the State), to undertake enterprises, providing or borrowing the 
necessary capital, and taking the jirofits, if any, after all the costs 
of tlie enterprise have been met Its essentials are tlie private 
ownership of the means of production, private enterprise and 
private profit or unlimited acquisitiveness as a motive in indi- 
vidual life Experience has shown that capitalism has several 
defects (i) It results in an unjust distribution of the national 
wealth, 1 e in inequality of wealth, income and opportunity 
{n) It results in insecuiity also This is a direct consequence of 
the wage system, which is implicit in capitalism The wage 
system, according to G D H Cole,^ abstracts labour from the 
labourer, so that the one can be bought and sold without the 
other Consequently wages are paid to the wage worker only 
when It is profitable to the capitalist to employ his labour The 
periodical breakdown of the economic system, with its inevitable 
consequences of unemployment and misery, is the result {in) 
The wage system results not only in insecurity, but it makes of 

^ An Easy Outline of Modern Socialism, p 9, cited by A C Pigou m 
Socialism versus Capitalism, pp 7-8 

* G D H Cole, Self-Government in Industry, pp 78-9 
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the worker a ‘ wage-slave ’ , for m retimi for tlie wage, he sur- 
lenders all control over the organization of production, and all 
claim upon the product of his labour , the feeling that he is able 
to express himself in his work is absent (iv) The price system 
in a capitalist economy responds not to the real needs of the 
community but to the demands of those who have money to spend 
Therefore production is for profit, not for use (v) Finally, those 
who ought to be partners in production, viz the employers and 
the employed, are, oi tend to be, antagonists 

Socialists suggest that a ll these defects of social organizati on 
arise f rom one root cause, viz the private owneiship of the mean s 
of production and the desire for private profit Therefore they 
would abolish all forms of private capital— private property in 
land, natural resources, factories— and with it tlie incentive to 
private piofit In place of private capital they would substitute 
common ownership and contro l Twenty years ago, as A C Pigou 
points out,i socialism was held to include only these two require- 
ments , but recently, as is evident from the definition by Morrison 
cited at the beginning of this section, there has been an emphasis 
on c entral plannin g ‘as a third requirement of socialism It is 
increasingly felt that the efficient organization of economic life 
under a system of public ownership of capital demands a central 
planning machinery to divert the productive activities of soci ety 
i nto the _mQSJ : useful channels, and tn in crease-sociaJLg ood to t he 
utmost There is no doubt that the Russian example has had its 
share of influence in modifying socialist theory in this direction ^ 
Socialists agree on the outline given above , but t hey are no t 
sill agreed on the ideal society they desire to see realized, or o n 
th e method of attaining it Broadly speaking, there may be 
said to be two schools of socialist thought, t he revolutiona r y an d 
t he evolutionary The formei Ao mmunists and s y ndica lists) hold 
that revolution or direct action is the only effective method 
of bringing into existence the new society , the latter (collectivists, 
and guild socialists) believe that evolutionai'y, constitutional 

* Socialism versus Capitalism, ch I 

A good example of the earlier notions of socialism referred to by Pigou 
IS provided by F J C Hearnshaw’s description of the essentials of socialism 
as what may be called the six E^s , the exaltation of the community above the 
individual , the equalization of human conditions , the elimination of the 
capitalist , the expropriation of the landlord , the extinction of private enterprise , 
and the eradication of competition 
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methods aie not only possible but have more lasting effects We 
shall describe tliese schools of thought in some detail 

§2 COMMUNISM 

Karl Marx (1818-83) is generally known as the father of 
socialism A German by birth, he early displayed signs of intel- 
lectual brilliance and took a keen interest in history, jurispru- 
dence, and philosophy He became a severe critic of the existing 
economic and political order and soon had to leave the land of 
his birth for France, and later, in 1849, for England There he 
remained for the remaining thirty-four years of his life, studying 
and writing He took part in forming a socialist association 
called the ‘ International ’ in 1 864, and ‘ remained thereafter in 
every way tlie dominant peisonality of the socialist movement’ 
His mam wntings are the Communist Manifesto (1848), drafted 
in co-operation with his friend and collaborator Friedrich Engels, 
the Ciitique of Political Economy (1859), and Capital (1867-94) 
The theory of socialism which he developed is known as commun- 
ism ^ 

The essential principles of communism^ are all found m the 
Communist Manifesto issued in 1848 

(i) The materialistic interpretation of history The founda- 
tion of communism is the belief that the mode of production in 
material life determines the general character of the social, politi- 
cal, and spiritual processes of life 

‘ In the social production which men carry on they enter into 
definite relations that are indispensable and independent of their 
will , these relations of production correspond to a definite stage 
of development of their material powers of production The sum 
total of these relations of production constitutes the economic 
stiucture of society— the real foundation, on which rise legal and 
political superstructures and to which correspond definite forms 
of social consciousness ’ 

(ii) The class war ‘Since the establishment of piivate 
pioperty, society has been divided into two hostile economic 
classes Just as in the ancient world the inteiest of slave^owiiers 

\ was opposed to that of the slaves , and in medieval Europe tlie 
0. interest of the fQiLdakiordsLwas_opj 30 sedjLoJ^ the serfs, so in 
/our own times, the interest of the ca pitalist clas^ whlch derives 
^ 7 its income mainly from the ownership of property, is antagonistic 
\ to the intei est of the pioletariat class, w hich depends for its liveli- 
hood cliiefly upon the sale of its labour power’ 
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'§ 2 ] 

(nt) The theoiy of swplus value The primary reason for 
tins antagonism is that the capitalist class, through its ownership 
and control of the means of production, is able to appropriate 
the ‘ surplus value ’ which is created by labour and, therefore, 
ought to go to laboui The suiplus value_arises because labour 
powei pi oduces values above the cost of tools.j cawi niaLermls and 
tlie cost of Its own subsistence The modern State is but a tool 
in the hands of the capitalist class to protect it fiom rebellion 
by the workers who suffei from this process of exploitation 

(w) A social levoluttnn is inei otable because the futuie 
development of c apitalism w ill take the form of the concenti a- 
t ion of c a pital in fewer and fewer hands, w hile, at the same time, 
there will be ‘ the ever closei and more elaboiate organization 
of the proletariat’ ‘At its climax, the proletariat will arise, 
overthrow the capitalist class and expropriate them of the means 
of pioduction ’ 1 

(v) The dictaio'iship of the pioletariat The dominant class 
will not, however, give up comfort and power without a severe 
stiuggle ‘ The Red Terroi ’, wrote Trotsky, ‘ is a weapon util- 
ized against a class, doomed to destruction, which does not wish 
to pel ish ’ This animal, in other words, is naughty , ‘ when 
It IS attacked, it defends itself without realizing that its skeleton 
IS needed for a museum of speamens’ To stabilize the results 
of the 1 evolution, theiefore, a dictatorship of the dominant class, 
117 the proletariat, will confiscate all private capital, organize 
laboui, compel all to woik, centralize credit and finance, establish 
State factories, concenti ate means of transport and speed up 
pioduction ‘ T Te road to s^ ciahsm— la£S--thr-oug Ji a pprmd _n f 
t he his^hest possible intensifimtion^ th g-Stgie ’ 

(vi) Ultimat ely, the S tat e will w ithe]:::..awa.y After capitalism 
is completely destroyed, the State is unnecessary, for there will no 
longer be any capitalists, for whose protection it now exists 
Therefore it will ‘ wither away ’ 

‘When organizing pioduction anew on the basis of a free and 
equal association of the producers,’ wrote Engels, ‘ society will 
banish the whole State-machine to a place which will then be the 
most proper one for it— the museum of antiquities— side by side 
with the spinning wheel and the bronze axe’ 

The new society will then be organized on the principle , 
See C E M Joad, introduetton to Modern Poltttcal Theory, pp •^4-5 
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‘ fr om each accordinp: to liis capacity, to each according to Ju s 
needs ’ Each man will contribute to the social wealth by his 
labour as much as he can, and will take from it what he needs 
Every one of these fundamental principles of communism has 
been subjected to vigorous criticism by students of economics and 
politics The materialistic interpretation of history is a partial 
view , accident, great men, religion and geography have all played 
some part in history The idea of a class war, denying as it 
does the possibility of a common civic consciousness, is unduly 
pessimistic The labour theory of value, on which is based the 
notion of surplus value, is an inadequate explanation other 
factors, such as the relation of supply to demand and the existence 
of competition or monopoly, must be taken into account A social ' 
revolution of the kind predicted is not inevitable recent econo- 
mic history shows that social thought and foresight has brought 
about a gradual, and can bring about a further, amelioration of 
social ills As a matter of fact, the first socialist revolution did 
not, as Marx predicted, arise out of the culmination of capitalist 
development in the West but out of the pre-capitalist system in 
tlie East Indeed, the very idea tliat a revolution is inevitable 
acts as a stimulus to prevent its coming 

Further, the dictatorship of the proletariat envisaged during 
the transition period is clearly undesirable Any form of dictatoi- 
ship is defective because we have no assurance that the interests 
of the dictators will always coincide with the interests of the com- 
munity 

Communists constantly emphasize the evils of the concentia- 
tion of wealth , but they are blind to the evils of the concentration 
of power Even if the first dictatois are high-minded, we have no 
assurance that their successors will be Dictatorship is incapable 
of voluntary abdication , the State will not wither away And 
finally the communist goal is not possible of realization, for it 
demands a revolution in human nature A social ideal whicli 
assumes such a fundamental change in human nature and habits 
IS by the nature of things incapable of realization 

/ 

§3 SYNDICAIISM 

‘Syndicalism’ is derived from syndicat, the ordinary Fiench 
term foi labour union, and may be defined as ‘ that form of 
social theoi7 which regards the trade union organizations as at 
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once the foundation of the new society and the instrument where- 
by it IS to be brought into being’ (Joad) Its home is France , its 
mam exponents are Sorel (1847-1922) and Pelloutier (1867-1901) 

The syndicalists accept the general socialist position that so- 
ciety IS divided into two classes, the capitalist and the proletar- 
iat, whose claims are irreconcilable , that the modem State is a 
class State dominated by the few capitalists , that the institution 
of private capital is the root of all social evils and that tlie only 
lemedy for them is to substitute collective capital m place of 
private capital 

It differs from communism primarily in the method it advo- 
cates for achieving tlie socialist objective That method is direct 
economic action In contrast to other socialist schools, it stresses 
the idea that 

‘ tlie social transformation to be sought by tlie proletariat must 
be a self-ti ansformation and that tlie institutions through which 
existing society is to be displaced by a new society are institutions 
that grow out of, and are built up by, the working class through 
Its unaided efforts and irt defiance of political audionty ’ ^ 

The efficient organization of labour unions, by crafts or industries, 
and of local laboui councils is the first step towards syndicalism 
The boycott (the refusal to take employment wuth or pui chase 
cai tides made by a firm regaided as unfair in its dealings with 
workers), the label (to indicate work done under union condi- 
tions), ‘ ca’canny ’ (the practice of doing a minute quantity of work 
with scrupulous care), sabotage (e g the damaging of plant by 
workmen), strikes, and, on top, the general strike, are the tactics 
adopted by syndicalists to achieve their ends The general strike 
. does not necessarily mean, contrary to what the term appears to 
denote, a strike of all the workers in a country It is sufficient 
to have a strike of die workers in the key industries (e g electri- 
city, gas, and transport) in order to paralyse economic life and to 
end capitalism 

Regarding the structure of syndicalist soaety, the syndicalist 
writers are not clear , they do not, indeed, consider it worth dieir 
while to work out the details of a future organization of society 
There will be no political State, as we understand it, which pre- 
supposes an organization in which a delegated minority central- 
izes in Its own hands the power of legislation over all, matters 
^ F W Coker, Recent Pdlthcal Thought, p 234 


125 


MODERN THEORIES OF THE STATE [cliIX 
Syndicates of workers will control the means of production , they 
will only use (not own) such property with the consent of society 
They will be connected with the rest of society through local 
unions of workers and a general confederation of labour This 
last will contiol such national services as railways and the post 
office This pictuie is necessarily incomplete and hazy , only two 
features stand out clearly there will be the producers’ control of 
industry , the State will disappear 

No criticism of the ideal of syndicalist society is called foi, 
as that ideal has not been clearly stated by the syndicalists them- 
selves Of their method, the most cogent criticism is that ‘a 
general strike is unnecessary, because a general election is never 
far off ’ — for, given the discipline and the unity which are neces- 
sary for a successful general strike, the desired end can be achieved 
gradually, through constitutional methods Indeed, the chances 
of success are greater, and the results more lasting, if they adopt 
constitutional methods, educate tlie voters, return representatives 
to Parliament on the socialist ticket and pass the necessary laws 
In a general strike, tlie working classes are likely to starve befoie 
achieving their object , and failure of a strike may produce re- 
action against the workers Further, methods like ca’canny and 
sabotage are sure to have a vicious effect on the morale of the 
workers 


§4 collectivism 

Communism and syndicalism agree in being revolutionary 
They advocate ‘ direct ’ action, rejecting the use of indirect parlia- 
mentary methods for achieving the socialist objective Collectivism 
believes in the efficacy of the democratic method for this purpose 
It is defined as that policy or theory which aims at securing by the 
action of the central deniociatic authoiity a better distribution, 
and in due subordination thereto a better production, of wealth 
than now prevails Its principles are best explained by reference 
to the ideals of the English school of collectivism, known as 
Fabian socialism i 

The Fabian society wms established in January 1884 It has 
counted among its members many distinguished men and women 
including Bernard Shaw, Sidney and Beatrice Webb, Graham 

^ Collectivism is more or less equivalent to State socialism or Revisionism 
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Wallas, H G Wells, and Annie Besant The name of tlie society 


js explained by its motto 

‘For tlie right moment you must wait as Fabius did when 
warring against Hannibal, though many censured his delays , 
but when the time comes you must strike hard, as Fabius did, or 
your waiting will be in vain and fruitless ’ 


The present social organization discloses several defects it assures 
the happiness and comfort of the few at the expense of the suffer- 
ing many , it secures political freedom but maintains economic in- 
secuiity and slavery , there is ‘ poverty in plenty ’ The Fabians 
therefore aim at the establishment of a society in which equality 
of opportunity will be assured and the economic power and 
piivileges of individuals and classes abolished tlirough the 
collective ownership and democratic control of the economic 
resources of the community But it is no use attempting a sudden 
and radical transformation Society must be ‘ permeated ’ witli 
socialistic ideas through lectures, books and pamphlets , men 
who believe in them must be returned to Parliament , and 
public opinion must uige the adoption of legislative and admini- 
stiative measures embodying socialistic ideas To start with, 
the national minimum of work, leisure, wages, security against 
unemployment and sickness, provision for old age, self-government 
in industry and education must be guaranteed to all This of 
couise means an extension of the progressive principle in taxation 
already at work, and the further taxation of inheritances, 
investment incomes and of unearned increment The public 
ownership (national and municipal) of public utilities and nat- 
ural monopolies must be pressed forward, and ultimately the 
land and all forms of industrial capital must be nationalized 

‘ The transfer must be effected gradually, applied at any given 
time only to such industries as can then be successfully administei- 
ed by tlie community, and, though without full compensation, 
, yet with such lelief to the expropriated individuals as may seem 
fair to the representatives of the community in the political de- 
partment 


Bnefly, the democratic State is the instrument through which 
the social transfoimation is accomplished , the democratic State 
IS also retained in the socialist society in order to be the agent of 
the community to own capital and regulate production and 


^ Coker, op cit , p 105 


127 



MODERN THEORIES OF THE STATE [cliIX 
distribution Socialism, indeed, is viewed as the next step m 
democracy 

The distinction between communism and collectivism must 
now be clear The former is revolutionary, the latter evolu- 
tionary The former considers that the State being dominated 
by the capitalist is useless as an instrument to abolish capitalism , 
the latter, that if the citizens of a democracy will simply make 
adequate use of the political power they have, they can bring 
about the social millennium through the State The folmer en- 
visages a dictatorship during the transition period, the latter, 
a continuous use of democratic methods The former suggests 
that the State will finally disappear , the latter, that the State will 
have added functions 

* 

§5 GUILD SOCIALISM 

Guild socialism has been popularized as a theory by some 
English writers, particularly S G Hobson and G D H. Cole It 
aims at the achievement of socialism with the guild as its founda- 
tion The guild is a trade union modified in two ways it will be 
inclusive of all workers in an industry, including the unskilled 
workers as well as the clerical, technical, and managerial work- 
ers, who are now largely excluded from trade union membeiship , 
and it will be organized to control industry, not merely to secure 
better conditions of work The trade unions are the key to the 
situation in two respects they will become the guilds of to- 
morrow, and they are the organizations by means of which the 
actual transition to socialism is to be accomplished^ 

The guild socialists recognize with other socialists the evils 
of the present social organization— poverty, inequality and in- 
security In paiticular, they stress two defects, the one political, 
the other economic From the political point of view, that a 
Parliament elected from territorial constituencies should exerase 
a general power of law-making is wrong , no man can represent 
anotlier , an agriculturist may represent agriculturists , a lawyer, 
laiv^^ers , and a coalminer, coalminers Functional representa- 
tion IS clearly indicated Further, the State, being but one asso- 
ciation among several associations, can exercise power only in a 
limited field, i e the political , it should have no concern with 
other functions which should be left to other organized, func- 

‘ Joad, op cit , p 84 
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tional bodies From the economic point of view, the most 
important single defect of the present soaal organization is the 
wage system, for, under piesent conditions, the wage worker in 
return for his wage surrenders all control Qver the organization 
of production and all claim upon the product of his laboui 
This is clearly inadequate Economic freedom demands that 
industry should be admmisteied by all the workers, both manual 
and intellectual, who carry on the industiy 

The structuie of the guild socialist society is somewhat as 
follows (i) Theie will be a guild for each industry which will 
be administered by the guild on behalf of society (ii) Consumers’ 
councils will co-opeiate with the bodies of producers to deter- 
mine costs and pi ices (uz) A common Pailiament will (according 
to some authorities) look to the affairs common to all, such as 
defence and taxation On this point, however, theie is some 
difference of opinion, some tliinkers suggesting a body repiesent- 
ing tile essential functional associations to legulate such matteis 
{iv) There will be local legional bodies to look after matters of 
common anteiest in the locality 

The methods to be used to achieve this soaety are partly tlie 
political method of the collectivist, and partly tlie economic 
method of the syndicalist 

Guild socialism as a political theory has tins value it 
sti esses the desirability of pioducers’ participation in the manage- 
ment of tlie woikshop Its defects aie that (i) as a socialistic 
system, it asks too much of human nature , (tz) the functional 
lepresentation which the theory sti esses is open to the objection 
that It undei estimates the unity of society , territorial representa- 
tion with all Its defects Is a rough device for the expression of 
tlie common interest , and {iii) it may be unworkable in practice 
“The constitution of the State contemplated, especially in its 
latest elaboiation by Mr Cole, is a complicated nightmaie of 
committees and joint-committees which reminds one of the 
machinery made by boys out of Meccano ’ (Hearnshaw) 


§6 AN ESTIMATE OF SOCIALISM /M ■ 

We have described the vaiious scliools of socialist thought 
and aie in a position to foim an estimate of socialism Is social- 
ism pi acti cable ? Is it desiiable? How far is it likely to remove 
the defects of the existing social oiganization ? It is obviously 
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difficult to give definite answers to tliese questions. Socialis m 
is still largely theoretical and the only experiment on which j t 
l udgement can be based is not only incomplete, butjt lLe^axa.ilab* 
a ccounts of it vary far too much to be made the basis of corr ect 
conclusions 

On one thing, there is general agieement • socialism is stro ng 
i n its critical, if not in its con stru ctive, asp ect It points out 
clearly the evils of an acquisitive, capitalist society its inequality, 
poverty, and insecurity , the agitation it stirs up reveals malad- 
justment, and presents a plea for the needy and the weak It 
emphasizes the economic foundations of the good life . ‘ that while 
civilization may be everything above mere subsistence, the base 
cannot be neglected ’ It exposes the fallacies of un bridled indi- 
vidualism, and suggests that social a ction can very largely over - 
come thenBliaMFT5f~arcoinj^i^^ It is a significant 

challenge to our generation to produce an acceptable alternative, 
if its thesis IS considered erroneous 

It is on its constructive side that socialism has had its severest 
critics (i) It is asked whether socialism is at all practicable as a 
permanent way of social life It goes contrary to the well estab- 
lished facts of human nature Man puts fortlThiFbest effort be- 
caiise helcnom tliar the reward of his effort can, in the main, be 
enjoyed by himself and his family It is doubtful if he will work 
for society with the same enthusiasm tha t he now di^ays iiTwbrk- 
ing for him self {ii) Socialism is anoth^ name~Ior slavery As 
Spencer put it ‘ Each membe r of_th£-CQinmunity as an 'indi- 
vi dual w ould be a jslave-jDf-Jlie-coiniminit-y--as--a-_whole ’ If all 
industry and commerce must be managed from a central authority 
which has to calculate and regulate eveiy thing, it follows that 
all deviations fiom the appointed and expected routine on which 
these calculations aie based must be strenuously put down The 
order of things established by die State must be maintained at all 
costs, and all opposing individual interests, wishes or aspirations 
must be remorselessly blushed aside i {iii) Socialism must mean 
the relation of the laws of supply and demand, a task imposs- 
ible of fulfilment No central authonty can ever regulate pro- 
ducp pn so as t o meet the constantly yaiying demanxis of every 
pait of a g reat nation (iv) State mana g eme7irmay ~be~less"e^ 
cient than private management 

* M’Kechnie, The State and the Individual, p 192 
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Ot is significanf“that academic economists o£ tlie standing of 
Pr^essor Pigou^ (not a professed socialist) have refused to accept 
these rather ‘ old-fashioned ’ arguments at their face value. They 
point out, for instance, that the problem of incentive to work is 
not so simple as stated above all work is not unpleasant , it 
IS possible by the application of science to reduce the number of 
unpleasant jobs in society , the latent forces of professional pride, 
joy in work, and tlie sport motif can be enlisted in tlie service of 
society. Again, socialism is not a rigid system it is possible to 
manage State-owned industries efficiently and maintain the fiee- 
dom of the individual through tlie development of new socialistic 
techniques, as, for instance, their management through public 
boards or commissions on a semi-public, semi-commercial basis 3 

Nevertheless, there i s an element of unce rtainty and of risk 
wh en one le aves well-tried p^ths_QLecorLoinic_andj 5 Qciarorg^za- 
tion for new on es Pi gou himself therefore prefeis accep ting 
f oFdie^ time being th e general structure of capitalism and m odi- 
^ing It with a view tojLeduce-e.conoj mic inequalities and piomo te 
s ocial welto e There is considerable truth in a remark of 
M'Kechnie^ that a true theory of the State must be soaalistic 
and individualistic at once , and it is a false science which finds 
place for only one of these ’^Vhat we need is capitalism trans- 
formed so as to combine safeguards for public inteiest with 
scope for private owiieiship and initiative, public supervision to 
be proportionate to public interest Economic practice and 
theory are slowly discovering the outlines of such a system . a 
central planning machinery with the object of ina easing effici- 
ency in production all round , the nationalization of public utili- 
ties and their direction for public ends with adaptable commercial 
business management thiough public corporations , the encour- 
agement of consumers’ and producers’ co-operation to eliminate 
middlemen , the organization of maiketing , the avoidance of 
large fluctuations in the demand for capital goods through the 
control of the rate of inteiest and a wise public works policy , the 
development of the Investment Tiust £oi the rational direction 
of the flow of investment , the limitation of piofits , minimum and 
maximum wages , the organization of the industrial unit in such 
a way as to secure efficiency as well as freedom , the collabora- 
tion of capital and labour in joint councils and corporations 

* See his Capttahsvi versus Sociahsm ~ op cit , p 182 
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on the model of the corporative State ; incoifie and mhentance 
taxes Details apart, Ae economic basis of a free _SQi:ieLv_shnnlf1 
b e a basic equality.._t he^iffer.enc es to b^he outcome of g emimp 
variations and explicable in teims o f the coim non good This 
tviirnaturan^ead t o the predominance of the midd le_xlass in 
society, which Aristotle considered the greatest bulwaik of 
stabnit^ii ' tlTe "S tatEI ~ 


§7 fascism 

The word ‘ fascism ' is derived from Italian fascio, — ‘ a gioiip 
or cluster ' , it is used of a cluster of plants or brandies whidi 
grow strongei by being thus bound together A fascio of sticks 
with an axe in their midst was carried by the Roman lictois 
before tlie Roman consuls and repiesented the authority of the 
5tate , it was from the lictors’ fasces that the present-day Italian 
fascists derived tlieir emblem 

The tlieory of fascism is primarily an Italian pioduct, evolved 
to justify the fascist movement ^ The creation of a State of truly 
soveieign authority which dominates all the forces in the country 
and which at the same time is in constant contact with the masses, 
guiding their sentiments, educating them and looking after their 
interests— this is the cential political idea of fascism 

In the words of Mussolini, fascism repudiates (i) pacifism, 
{it) socialism, (in) democracy and (iv) individualism 

(i) It repudiatespacifism,] because that is bom of a renuncia- 
tion of struggle, and is an act of cowardice Perpetual peace is 
neither possible nor desirable ‘Wai is to man what maternity 
IS to woman ' 

(ti) It repudiates socialism, because it believes that the institu- 
tion of private property strengthens family ties and, if propeily 
regulated, is geneially in tlie interests of the community 

(til) It does not believe in demoa'acy The majority, simply 
because it is a majority, has no power to direct human society , 
the sum of wills is not the same tiling as the general ivill The 
majority is not necessarily more reasonable than the minonty 
The democratic notion of the equality of man is wrong Demo- 
cracy indeed gives power to the masses to decide innumerable 

* See below ch XXI Mussolini is indeed the most authoritative exponent 
of the philosophy of fascism The account given in the text is primarily based 
on his essav, ‘The Political and Social Doctrine of Fascism’ translated in The 
I'oniical Quarterly, Vol IV, 1933, pp 341 ff 
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issues, about which they cannot possibly have the knowledge 
lequiied to exercise a sound judgement , tlie masses are led by 
clever, unscrupulous demagogues, who have the gift of tlie gab. 
Further, 'popular government does not tend to thiow up an 
aristocracy of intelligence and cliaiacter 

In contrast to demoa'acy fascism believes iii the principle 
that authority is exercised for the sake of tlie community, but 
is not deiived fiom tlie community The specific sanction of a 
government is its power , its ultimate sanction^ its reasonable- 
ness The fascist would wholeheartedly subsciibe to Carlyle’s 
idea 

‘ Find m any country the ablest man that exists tliere, laise 
him to the supreme place and loyalty, leveience him , you have 
a perfect government foi that country , no ballot-box, parlia- 
mentary eloquence, voting, constitution building or other machi- 
nery whatsoevei can improve it a ivhit It is the perfect State, 
the ideal country’ 

(iv) It repudiates individualism The business of the State 
is to govern The conduct of life cannot be left to tlie indivi- 
dual clioice of the people , it must be, instead, determined for 
them by a power whicli is above them and compiehends them, 
viz the State The State must preside over and direct national 
activity in every field, and no organization whether political, 
moral or economic can remain outside it ‘ All within the State , 
none outside the State , none against the State ’ The State is 
totalitarian Individuals are tiansitoi^ elements, they aie'born, 
grow up, die and are leplaced by others, while society must 
be considered an imperishable oiganism, ivhich always retains its 
identity and its patrimony of ideas and sentiments which eacli 
geneiation receives fiom the past and tiansmits to the future. 
As the Charter of Labour in Italy put it ‘ The Italian nation is 
an organism having ends, life, and means of action supeiior to 
those of the sepaiate individuals or gioups of individuals which 
compose it It is a moral, jiolitical, and economic unity that is 
integrally lealized in tlie fascist State ’ The State may, therefore, 
in principle 

‘ control eveiy act and every interest of ev^ry individual or 
gioup, in so far as the good of the nation requires it, and of this 
the State is itself the sole judge Except by the permission of the 
State, there may be neithei political parties, trade unions, indus- 
trial or commercial associations , except under the legulation of 
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the State, tlieie may be neither manufacture, business, nor labour ; 
both work and leisure are within the control of the State , ex- 
cept under the du'ection of the State, tliere may be neitlier publica- 
tion nor public meeting , education, indeed all the ethical, in- 
tellectual, and even religious interests of its members are theo- 
retically within the keeping of the nation and the supervision 
of the State 

By way of criticism, it is sufficient to say that fascism repre- 
sents in political theory a view diametrically opposite to the one 
developed in the foregoing pages That view, which may be 
called liberal, is that the ultimate purpose of man is man him- 
self , the State is a means to the development of individual person- 
ality and is not an end in itself Our aim is, according to the 
liberal view, to enable the individual to think and express what 
he likes, to plan his way of life in his own way and to grow to 
his natural height witliout dictation from outside, provided he 
does not interfere with the equal freedom of others and does not 
exploit the weakness of others to his private advantage The 
liberal view stresses freedom , the fascist view, authority 
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CHAPTER X 


FORMS OF GOVERNMENT 

§1 MONARCHY 

The freedom of the individual, which is tlie central subject 
of political inquiry, is considerably affected by the form of govern- 
ment under which he lives a citizen, for instance, is obviously 
more free under a democracy than under a dictatorship The 
forms of government have, therefore, a place in a discussion of 
political tlieoiy Among these forms, the earliest has been 
monarchy, i e government by one individual not subject to any 
legal limitations, ‘ who does everytiimg according to his own 
will ’ 1 A good king, indeed, as James I said,- ‘ will flame all his 
actions according to the law , yet he is not bound thereto but 
of his good will and for good example to his subjects ’ Hereditary 
monarchy is the normal type, but elective forms are also known, 
as in ancient India and Rome and in Poland until recent times 
In any case, the essence of monarcliy is ‘ the peisonification of the 
majesty and sovereignty of the State in an individual ’ This 
means two things (i) the peisonal elevation of the head of tlie 
State, as the individual representative and organ of the supreme 
power, and (n) the substantial concentiation in the monarch of 
the highest digmty and powei of the State ^ 

Two forms of monarcliy aie usually distinguished, absolute 
and limited or constitutional In the former, the monaich is 
the head of the State both in name and in fact , in the latter 
only in name The power of a constitutional monarch is regu- 
lated by the constitution He can promulgate only those laws 
which aie agreed to by the elected Parliament Similarly, the 
'financial ariangements and tlie gi anting of taxes are also de- 
pendent upon the co-opeiation and consent of the representative 
bodies ’ In administration, the king is bound to accept the 
advice of ministers who are cliosen from, and are responsible to, 
die Parliament Finally, he ‘ is bound to respect not only the 

* Aristotle, Politics, § 1287a 

* The True Law of Free Monarchies The word ‘monarchy’ is from the 
Greek monarkhes {monos alone, arkho rule) 

’ Bluntschli, The Theory of the State, p 431 


135 



FORMS OF GOVERNMENT [cliX 

letter of the constitution, but also the laws of the State He can 
only expect and demand obedience as regulated by the constitu- 
tion and the laws ’ ^ It may, however, be doubted whether such 
a form of government (e g in Britain) is to be counted mon- 
arcliical at all ,2 it is much the same in principle as a democratic 
government, because the substance of power is with the people 

Merits 

Monarchy has been defended from time to time on various 
grounds the unity and oiderliness necessary for every stable pol- 
itical society can best be secured only where supi erne audiority is 
vested in a single luler The greater the unity within the Govern- 
ment Itself, the greater the likelihood of achieving unity among 
the people ^ Monarchy helps to harmonize different interests 
and prevents social stiife Because it best satisfies the criterion 
of unity, says Rousseau, it is also the most vigorous system 

‘ The will of the people, the will of the prince, the public 
foice of the State, and the particular force of the Government, 
all answer to a single motive power , all the springs of the machine 
are in the same hands, the whole moves towards the same end , 
theie are no conflicting movements to cancel one another, and no 
kind of constitution can be imagined in which a less amount of 
effort produces a more considerable amount of action 

Again, monarchy is a natuial institution, obedience to a king 
being as natural as the obedience of a child to its parents This 
was the view of Francis Bacon (1561-1626) Filmer in his Patu- 
aicha (1680) suggested that the State is but an extension of the 
family, the king being the father, the people his diildren 

Burke supported monarchy for histoiical and practical rea- 
sons where hei editary kingship has been in existence for a con- 
sideiable time, it is unwise and unnecessary to abolish it The 
democratic element can be grafted on to it , and nothing will be 
gained by abolishing it 

Monaichy is best adapted to deal with emergencies, thought 
Bodin (1530-96), foi tile monarch need not consult others before 
deciding on the necessaiy action 

> ibjd , p 437 

= See Gilchnst, PnucipUs of Fohhcal Science, p 242 
St Thomas Aqumas (1227-74) The Government 0} Princes 

* The Social Contract, p 62 
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In certain circumstances, the king may well be the protector 
of the people at laige £iom the tyianny of the few . 

‘ A great population [ as in Russia before 1917 ] scatteied ovei 
a laige teintorj^ and struggling against die oppression of gieat 
magnates, being unable to organize concerted action over so 
laige a space, may collect all its power into the hands of an indi- 
vidual, and arm him with a sort of non mace strong enough 
to crush any or all of the enemies of the people ’ 1 

In Germany in the Middle Ages, the Crown ‘ became what iL 
has been wheiever an aristocracy presses upon both [Ciown 
and people ], the ally of the people ’ - 

And, finally, it piovides the most satisfactory government 
for diose who cannot govern themselves, who ‘ have not yet de- 
veloped a high political consciousness and who theiefoie lack the 
capacity themselves for pai ticipatmg actively in the management 
of public affairs Pei haps no better form could be devised for 
disciplining uncivilized peoples, leading them out of barbarism 
and inculcating m them habits of obedience ’3 

Defects 

These arguments assume not only that the monarcli is able 
and hard-woiking, but also that he delibeiately rules for the 
good of his people The defects of monarchy piimarily arise 
fiom the fact that this assumption may not always be justified^ 
Ability, industry and good intentions aie not hereditary, and 
‘history indicates that for a Louis XIV a country has to pay 
the price of a Louis XV and Louis XVI ’ In the hands of a bad 
ruler, despotism is the ivoist foim of government, because unified 
power IS for evil, as well as foi good, mightier than dispersed 
power Fuither, while the mse and stiong king will realize that 
It IS m his interest to keep his people strong and prosperous— 
foi their power, ‘ being his own, might make him formidable 
to his neighbours the unwise and weak one may be tempted, 
m order to maintain his position, to "keep them weak, so that 
tliey may be unable to resist him 

It IS not right, however, for us to judge any form of govern- 
ment by a degraded specimen The truth* is that the utility 

^ Seeley, Introduction to Political Science, p 171 

^ Bryce, The Holy Roman Empire, p 132. 

^ Garner^, Introduction to Political Science, p 207 
Rousseau, op cu , pp 62-3 
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of particular forms of government is, as Aristotle long ago saw, 
relative to circumstances Where one individual is clearly sii- 
penor to the rest of the community in ability and character, as 
Aristotle said, or where the people are divided among themselves 
and are unable to govern themselves, monarchy is indicated It 
has, besides, the great advantage, in Bagehot’s phrase, of being 
an intelligible government 

‘ The mass of mankind understand it, and they hai'dly under- 
stand any other The nature of a constitution, the action of 
an assembly, the play of parties, the unseen formation of a guid- 
ing opinion aie complex facts, difficult to know and easy to mis 
take But the action of a single will, the fiat of a single mind, 
are easy ideas anybody can make them out and no one can ever 
forget them Royalty is a government in which the attention 
of the nation is concentrated on one person doing interesting 
actions A republic is a government in which that attention 
is divided between many, who are all doing uninteresting actions. 
Accordingly, so long as the human heart is strong and the human 
reason weak, royalty will be stiong because it appeals to diffused 
feeling, and republics weak because they appeal to the under- 
standing 


32 ARISTOCRACY 

Aristocracy is literally ‘government by the best citizens’^ 
A State governed by the best men, upon the most virtuous princi- 
ples, has alone a right to be called an aristoaacy ,3 its principle, 
tlierefore, is virtue the moral and intellectual superiority of the 
ruling class ‘ It loses all real vitality says Bluntschli,^ ‘ when 
the ruling class degenerates from the qualities which raised it 
to power, when its character decays, and it becomes weak and 
vain It perishes equally, even though its great qualities remain, 
when the subject classes attain to equal distinction ’ The dis- 
tinction of quality, which ought to characterize an aristocracy, 
may be expiessed through birth (aristocracy of family), culture 
and education (aristocracy of priests or of scholars), age (aristo- 
cracy of eldeis), military distinction (aristocracy of knights), or 
propel ty (aristocracy of landowners) = The tivo most successful 
aristocracies of histoly are those of Rome during the period from 

^ W Bagehot, The Enghsh CoustituUon, pp 33-9 
* Greek, anstokratia {aristas best + kraiia rule) 

^ Aristotle, op cit , §§ 1293b and 1294a 
' op cit , pp 451-2 s ,b,a. 
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the fouith to the second centuries b c , and of Britain in the 
eighteenth century 

In theory, tliere is much to be said m favour of an aristocra- 
tic government It stresses quality, as against quantity It gives 
the community a ruling class, who inlierit and bequeath to their 
posterity high traditions of public seivice, and who can be trusted 
to administer public affans with a complete personal integrity 
and honour, because they possess a great position independent 
of politics It seems to be a natural institution Even Rousseau 
thought^ that ‘ it is the best and most natural ariangement that 
the wisest should govern the many, when it is assuied that they 
will govern foi its profit, and not foi then own ’ ‘ It is the ever 
lasting piivilege of the foolish ’, said Cailyle, ‘ to be governed by 
the wise ’ In a famous passage, he tells us ^ 

‘ Surely, of all “ rights of man ”, this right of the ignorant man 
to be guided by the wiser, to be, gently or forcibly, held in the 
true course by him, is the indisputablest Nature heiself ordains 
it from the first , society stiuggles towards perfection b} enfor- 
cing and accomplishing it moie and more In Rome and 
Atliens, as elsewhere, if we look practically, we shall find that it 
was not by loud voting and debating of many, but by wise in- 
sight and ordering of a few that the work was done So is it 
ever, so will it ever be ’ 

Besides, aristocracies- are conservative, and an element of con- 
seivatism is necessary for the health of the body politic They 
avoid lash political experiments , they advance by cautious and 
measured steps As Montesquieu noted, they have the great vir- 
tue of moderation This moderation is dictated by the need for 
their security , they have always to remember that the subject 
masses are superior in number and physical force, and, therefore, 
an immoderate use of their powei may lead to resistance Above 
all, aiistocracies are conducive to pi ogress history is a sound 
aiistocrat The progress of mankind has hitherto been effected, 
said Maine, ‘ by the rise and fall of aiistocracies, by the formation 
of one aristocracy within another, or by the succession of one 
aristoaacy to another 

If every aristocracy answered to its ideal description, it would 

be the best form of government But historical leality has 

^ op cit , bk III, ch V, Italics ours 
•* Chartism (1839) 

^ Popular Government^ p 42 
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little in common with the ideal of political philosophers It is 
the tragedy of all aristoQ'acies, says a competent authority,^ tliat 
they have degenerated so quickly into oligarchies ; the attempt 
to arrest the development of the constitution at the aristocratic 
stage, and to devise safeguards against its degenerating into an 
oligaichy, has never succeeded Aristociacies tend to become con- 
stantly smaller and more exclusive. 

‘The famous aiistocrac)' of Venice is perhaps the best exam- 
ple of tins The almost unrestrained powers, which in the seventh 
century had been vested in the Doge, were in 1172 limited 
by the institution of the Great Council, a body of 480 citizens 
These, although oiigmally elective, rapidly become a hereditaiy 
aristocracy And out of this there developed a smaller executive 
council, the piegadi or Senate and of this six were diosen as 
diiect advisers of the Doge. But in the fourteenth century, ow- 
ing to the attempts of the people to regain control over the 
government, the aristocracy sacrificed their own power to the 
famous institution, the Council of Ten, a body whose criminal 
juiisdiction was so complete that the real government of the 
- State fell into its hands 

From exclusiveness to ariogance and^pride is an easy step, the 
luling aiistocrats ‘ have often displayed towards the lower classes 
a harshness and ciuelty which have been the more intolerable 
because accompanied by contempt’ Witness the treatment of 
the Helots by the Spaitans, and the oppression of plebeian debt- 
ors by the Roman patricians 

A second great defect of aristocracy, says Bluntschli,^ is its 
excessive rigidity Society is hardly static It is the mark of a 
good Government to adapt itself to dianging social and economic 
conditions But aristoa acies, in the attempt to preserve theii 
power, are unwilling to adapt themselves Thus the decline of 
the feudal aristociacy of Europe in tlie Middle Ages and of the 
Whig aristoa acy of Biitain in die eighteenth century has been 
attributed partly to their inability to adjust themselves to the 
social and economic changes intioduced by die man time dis- 
coveries and the Industrial Revolution respectively 

These defects have in modern times, geneially, led to the 
discrediting of aiistocracy, though critics of demociac)’^ and parti- 
cularly the fascists aie inclined to sing its praises The modem 

’ E F Boumm, An Introduction to Political Science, p 75 
• ibid , p 76 
^ op cit , p 454 
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viexv IS that aristoaacy has a gieat value as an element in a State 
rather than as a form of government every society, whatever 
jts form of government, should arrange its social and political 
institutions in such a way that tlie opinions of the best citizens 
will shape tlie decisions ai rived at by the Government 


§3 DEMOCRACY 

Democracy may be desciibed as a system of government under 
which the people exeicise the governing power either directly 
or thiough 1 epresentatives periodically elected by themselves 
This means that a State may, in political science, be termed a 
democracy if it provides institutions for the expression and, in 
the last analysis, the supremacy of the popular will on basic 
questions of social direction and policy Other factors, such as 
economic equality, fraternal feeling and the small size of the State, 
are desirable and make for its successful working, the optimum 
of democracy , political liberty is the indispensable minimum 

The content of political liberty has differed in different coun- 
tiies at different ^mes , but its essence is the right of every man 
bound by the decisions of a Government to contiibute (whatever 
is in him to contribute) to the making and lemakmg of those 
decisions Its institutional expressions (in modern 1 epi ese7ita- 
tivc demoaacies) aie the equal rights of all normal adults to vote 
and to stand as candidates for election periodical elections , 
equal eligibility for executive and judicial office (provided the 
essential qualifications for the performance of these duties are 
satisfied) , and freedom of speech, publication, and association 
These rights provide the opportunities for political pai ticipation, 
ie for choosing rulers and deciding the geneial lines of their 
policy , they enable those who are so minded to devote themselves 
to political problems as much as they please The social environ- 
ment, economic lesources, and natural endowments decide the 
extent to which these legal lights aie effectively used, but even 
to those who are the least politically minded, opportunity is 
piovided by these rights to pass judgement freely and fiequently 
on the work of the political engineers whose decisions affect 
their lives There is political equality at a minimum level 

Among the political rights outlined above, stress must be 
laid on the risrhts of speech, publication and association These 
lights are integral to demociacy because they make possible free 
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discussion and the continuous paitieipation o£ the people in 
the Government, not only at the time of the general elections 
Free discussion is necessary because democracy is based on a 
belief in the value of individual personality This implies the 
obligation to respect the other man, to listen to his arguments 
and to take into account his point of view Its classical expres- 
sion IS to be found in the saying attributed to Helvetius . ‘ I de- 
test your opinions, but I will contend to the death for your light 
to utter them’ The process of law-making should therefoie 
allow full scope for the consideration of different and opposing 
vieivpomts Those who are adversely affected by a law must 
feel that their case has been properly heard , 

Free discussion, free association and periodical elections en- 
suie anotlier essential of democracy, which it is important to note 
especially in contrast to modern dictatorship, viz the possibi- 
lity of an alternative Government Where power is conferred 
permanently, or wheie, on account of an atmosphere of fear and 
coercion, people do not feel free to discuss, vote and displace 
the existing Govei nment if they want to do so, democracy cannot 
be said to exist, even though the other political rights enumera- 
ted continue to be enjoyed by the people 

Conditions of success 

The opportunity for political participation, political equality 
and the possibility of an alternative Government— these make a 
State democratic in form In order, however, that democracy 
may woik successfully, certain additional conditions are neces- 
sary Foremost among these is the widespread habit of tolerance 
and compromise among the members of a community, a sense 
of ‘ give and take ’ This is necessary because democracy in- 
volves the conception of majoiity rule, and the acquiescence of 
the minonty in the decision of the majority If either presses 
its demands at the expense of the otlier, democracy becomes diffi- 
cult to woik Such a temper can exist in a society only if tliere 
IS a general agreement on fundamentals among the members 
thereof , it is difficult to secure if there are deep cleavages con- 
cerning their fundamental institutions It is difficult, for in- 
stance, to secure compromise where a strong minonty believes 
passionately that piivate property is theft, whereas the maj'onty 
believes in its sanctity That is why political tlieory has agreed 
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with Mill that It IS in general a necessary condition of free insti- 
tutions that the boundaries of governments should coincide in 
tlie mam with tliose of nationalities The sense of belonging to- 
gether creates a readiness on the part of the members of a State 
to subordinate tlieir differences to the common good 

There must, secondly, be tlie piovision of adequate oppoi- 
tunities for the individual to develop his personality access to 
knowledge, through a system of State-aided free education, 
security against unemployment, a minimum wage (whicli should 
include provision against sickness and foi old age), coupled with 
fair conditions of work, leisure, and some voice in determining 
the conditions of work to guard against economic slavery This- 
implies that vast disparities in the distribution of national wealth 
should be progiessively reduced The connexion between such 
a postulate and effective democracy is deal men languishing in 
want and living under insecure and deleteiious conditions of 
work can hardly be blamed foi not taking that intelligent part 
in the Government which democracy demands Great accumula- 
tions of wealdi also lead to an undue influence of money-powei 
in politics, with all its attendant evils 

Democracy demands from the common man a ceitain level 
of ability and diaracter rational conduct and active paiticipa- 
tion in the Government , the intelligent understanding of public 
affairs , independent judgement , tolerance and unselfish devo- 
tion to public inteiest It is the excellence of individual charac- 
ter that has made Switzerland the envy and pattern of modem 
democracies. 

‘Survey tlie countiies of the world,’ writes Dubs, ‘you may 
find elsewhere greater political achievements, but assuredly in no 
country will you meet so many good citizens of independent 
opinions and sound practical judgement , nowhere so great a 
number of public men who succeed in fulfilling their functions 
in imnor spheies with dignity and skill , nowhere so laige a pro- 
portion of persons who, outside tlieir daily round, interest them- 
selves so keenly in the welfaie and in the difficulties of their 
fellow citizens ’ 

To equip the citizen for the peifoiuiance of his civic duties, 
education ‘ in the spnit of tlie constitution ’ is necessary Free and 
compulsory education is not sufficient , it must also be suited 
to the lequirements of democracy It must help to produce 
thinking human beings,' men and women, who will take an 
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mtelligeni interest in public affairs, and will be d'ltical of the 
Government, who will be tolerant of vieivs different fiom then 
own, and who will not pen^ert public power to private inteiest 
If, instead, the educational system produces fear, an uncritical 
herd instinct, selfishness and indifference to common affairs, the 
Goveinment will sooner or later be mined into a dictatorship, 
open or veiled 

And, finally, demociacy lequires pioper organization and 
leadership Organization is supiilied by parties, which, in spite 
of their admitted defects,^ aie essential to the successful working 
of representative goveinment 

The difficulty and the importance of leadeiship in demoaacy 
arises from two facts 

(i) In tlie complex society of modern days, on most of tlie^ 
questions which matter in goveinment, a general will— m the 
sense of a clearly desired end i elated to the means by which this 
end may be realized— simply does not exist 

{ii) For most people, government is only a part and, with 
many, the least impoitant part, of the business of life Earning 
a Ining, family and social calls and amusements occupy a good 
part of their time and attention 

To rouse such men and women to a sense of their common 
interest and their public duty , to think out what are, in a given 
period, the best interests of the community and the means to 
achieve them , to present them in a simple, intelligible and inter- 
esting form to the common man and get his general (and continu- 
ing) consent to them and to leshape them in the light of alteied 
ciicumstances aie the functions of leaders in a demociacy To 
pel form them successfully ceitain qualities are demanded a will 
diiected to a high purpose clearly visualized and courageously 
puisued , the instinct of gauging clearly the needs of tlie people 
and the initiative to formulate means of realizing them , the 
ability to present issues clearly to tlie people and to anive at a 
fan judgement of the content of public opinion at a given time , 
■self-reliance, honesty and a sense of responsibility To the extent 
that leadcis display these qualities, do they contribute to the 
success of demociacy 

* See beloxv, ch XXVII, §6 
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Defects 

Tlie histoiy of democracies slio-ws that these conditions aie 
rarely fulfilled In practice demociacy is the lule of ignorance 
It pays attention to quantity, not to quality , votes are counted, 
not weighed A large number of citizens still regard govern- 
ment as something quite apait hom the main business of life, 
in whidi they have no vital concern , they work and play , prac- 
tise the piofessions and the arts ; plough, sow, harvest, and sell, 
and forget that they are the governors Theie is a real danger 
in democracy that the citizens may not be sufficiently educated 
to appreciate the meaning of the issues whicli come before them 
at elections They may be misled by class passions or by dema- 
gogues Sir Heniy Maine went so far as to say that democracy 
can never repiesent the rule of the many because, as a lule, the 
people meiely accept the -opinions of their leaders 

Further, it may be argued, modern democracy is capitalistic, 
i e the political State represents nothing but the lule of a pro- 
pertied oligaichy— an opinion held particularly by socialists 
The principle and the practice of lepresentation are also faulty 
No man, says Cole, can repiesent anothei , at best one can repre- 
sent only a function ^ As it is, a lepresentative knows enough 
of everything to do everything badly, and enough of nothing to 
do anything well Even granting that teiritorial lepresentation 
is free from defects of pimciple, in practice it rarely achieves 
the purposes of lepresentation Tiue representation is secured 
only if Parliament repiesents eveiy element and every interest 
in the nation in proportion to its i elation to the whole But 
Parliament is rarely ‘ a min'or of the nation ’ Moreover, demo- 
ciacy in practice is too slow in arriving at a decision as it has to 
consult a number of interests , as Baldwin said, it is always two 
years ^^in d d ictatoiship 

There are some who question a fundamental principle of 
democracy, viz majority lule Thus, according to Burke, deci- 
sion by a majority is not a law of nature The smaller number 
may be the strongei force and may have all the reason against 
the mere impetuous appetite of tire majority There is as little 
of utility or policy as there is of right in the maxim that the 
will of a mere majority should be law The fascists similarly 
condemn the principle except, they say, among a body of 

* See above, p 128 
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specially competent judges, the majority has no greater likeli- 
hood of having reason on its side than the minority has 

Above all, democracy is a difficult form of government, for 
the assumptions on which it rests aie difficult of fulfilment It 
assumes civic capacity on the part of the citizens. This capacity, 
according to Bryce, involves three qualities . intelligence, self- 
contiol and conscience. The citizen must be able to understand 
the interests of the community, to subordinate his own will to 
the general will and must feel his responsibility to the community 
and be prepared to serve it by voting and by choosing the best 
men Bryce, in a classic analysis, points out that in practice 
these assumptions have not adequately been fulfilled Instead, 
indolence makes itself felt in the neglect to vote, the neglect to 
stand as a candidate for election, and the neglect to study and 
reflect on public questions, private self-interest reveals itself m 
die buying of votes, in class legislation and in odier forms of 
corruption, paity spnit kills independent judgement 

Merits 

Democracy, widi all its defects, implies a recognition of the 
duties of government and the rights of the people It postu- 
lates a measure of personal fieedom and equal consideration for 
all classes. As John Stuait Mill said, it is superior to other forms 
of government because the rights and interests of every person 
are secure from being disregaided only when the person interest- 
ed is himself able and habitually disposed to ‘ stand up ’ for them , 
and die general piosperity attains a gi eater height and is more 
widely diffused in proportion to the amount and variety of the 
personal eneigies enlisted in piomotmg it The pai ticipation 
in governmental affairs lifts the individual above the narrow 
ciicle of his egoism and broadens his interests It makes him 
interested in his country and gives him a sense of responsibility 

According to Maclver,i in democracy the Government is less 
dependent on the psycliologj' of power than in other forms of 
government Always those who ivield power are tempted to 
extol it, but the more so if diat power is unchecked and inespon- 
sible Democracy makes authority a trust ; the common inter- 
est, the common welfaie, becomes the sole justification of govern- 
ment. 

itG 
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It IS the importance which a democratic system attaches to 
human personality that makes it valuable. The democratic 
method is to reach decisions by discussion, argument and persua- 
sion Democracy does not believe in suppression of thought. 

And, finally, the standard by which one can measure the merit 
of a form of government, says Bryce, is the adequacy with which 
it performs the chief functions^ of government • the protection 
fiom internal and external enemies, the securing of justice, the 
efficient administration of common affairs History shows that 
these functions have been carried out as well by democracies as 
by any other form of government If democracy has failed to sub- 
due the clash of capital and labour, to establish peace between 
nations, and to abolish corruption, it is because no form of govern- 
ment can be expected to accomplish a revolution in human nature. 
No Realistic thinker regards demoaacy as the ideal form of 
government , it is at best the least objectionable form of govern- 
ment that is practicable ‘ Things may be bad today, but they 
were worse yesterday As Cavour said, however faulty a legisla- 
tive chamber may be, an ante-chamber is worse However grave 
the indictment that may be brought against democracy, its 
friends can answer, “ What better alternative do you offer ? ” ’ 
The truth seems to be that democracy contains witliin it the 
seeds of dissolution and decay, as well as of life and progress 
It may conceivably lead to the despotism of a collective medio- 
crity, the negation of freedom, the free play of self-interest, and 
the deterioration of individual and national character But undei 
favourable conditions it encourages the intelligence, self-reliance, 
initiative and social sense of free men by placing the ultimate 
responsibility for government on the citizens themselves, it 
makes authority a trust, and ensures equal consideration for all 
Its success depends on the spiritual effort the people put foith 
qnd the readjustment of democratic institutions in accordance 
with changing conditions 
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CHAPTER XI 


INTERNATIONAL RELATIONS 

§1 NATIONALISM MERITS AND DEFECTS 

We have earlier referied to the fact that the freedom of the 
individual is considerably affected not only by the form of govern- 
ment but also by the relations of his State with other States, and, 
tlieiefoie, these inter-State lelations are of great importance to 
political theory To this subject we must now turn 

Modem States are soveieign States They are, therefore, in- 
dependent in relation to other States They do not brook inter- 
ference fiom otlier peoples Further, tliey are in general organ- 
ized upon a national basis and unified by national sentiment. 
Two things, as Renan insisted,^ go to make up this sentiment 

‘ One of these lies in the past, the otlier in the present The 
one IS tlie possession in common of a rich heritage of memories ; 
and the other is actual agreement, the desire to live together, and 
the will to continue to make the most of the joint inheiitance 

To share the glories of the past, and a common will in the 
piesent, to have done gieat deeds togetlier, and to desire to do 
moie— these are the essential conditions of a people’s being' . 

Modern nationalism is a poiverful sentiment , whether it is 
good or bad depends upon how we are able to organize and use 
It for constructive ends That it has considerable merits is now 
generally lecogmzed First, it rescues the world, as Burgess re- 
cognized,2 from the monotony of the umveisal empire This 
IS an indispensable condition of political progiess ‘We advance 
politically, as well as individually, by ^ contact, comp etition and 
a ntagonism The universal empiie suppresses all this in its 
umveisal reign of peace, which means, in the long run, stagna- 
tion and despotism ’ Just as the destruction of individuality 
may destroy genius, so the attempt to make all groups of men 
exactly alike in their customs oi creeds may destroy some special 
character of endurance oi wit, which may be developed even in 
a small nation ‘ There is some special quahty in every group 

‘What IS a Nation’’ in Modern Political Doctrines, ed by A Zimmern, 

pp 202-3 

= J W Burgess, Political Science and Constitutional Law, Vol I, pp 38-9 
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says Burns,^ ‘ which it would be well for the sake of the ^vhole of 
humanity to preserve But this can only be preserved if the 
group has an opportunity for cliaracteristic det^elopment of its 
own laws and institutions.’ Nationalism is but a recognition of 
tlie principle that States should vary in their methods of law and 
government, leflecting in their variety the distinctions of human 
groups. Not only does each nation gain in its individuality, but 
humanity as a whole thereby adds to its cultural wealth ‘ For 
the human race is not at its best ivhen every man or every group 
is a copy of ever}' other Civilization progresses by differentiation 
as well as by assimilation of interests and cliaracter’ 

Secondly, States that are unified by national sentiment are 
always more stable and their laws are always better obeyed than 
States that are only held together by subjection to a common au- 
thority. Moreover, it is only in national States that the institu- 
tions of self-government can ever work properly, because it is 
only in these States that the people can sympadiize with one 
another sufficiently to be willing to submit to the decisions of a 
majority. In the words of Burgess ‘ The national State solves 
the problem of the relation of sovereignty to liberty ; so that 
while it is tlie most powerful political organization that the 
ivorld has ever produced, it is still the freest.' , 

But the great defect of nationalism is that it contains within 
it the p ossibl e source of its own destruction, and, unless care- 
fully guarded against exaggeration, ivill of itself lead to a dis- 
turbance of the equilibrium upon whidi the diversity of our 
civilization depends ^ ‘Witliin the latter half of the nineteenth 
century, nationalism has been tlius exaggerated ; going beyond 
a healthy desire to express tlie true native characteristics of a 
people, It has come, in some quarters, to mean the decrying, as 
barbarous or decadent, of everything originating outside of tlie 
national boundaiy’ It becomes exclusive This exclusiveness 
leads to tvo evil consequences of the first magnitude 

(i) Economic It makes the optimum utilization of the 
world’s economic resources impossible. Ever since the Industrial 
Reiolution, the world has economically been more and more 
unified Distance has been reduced The countries of the world 
have become more than ever interdependent in respect of 

’ C D Burns, Political Ideals, p 179 
' op cit , pp 38-0 

* P S Rt.insch, li orJd Politics, pp 3-7 
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capital, law mktenals, skilled labour and maikets Interdepend- 
ence IS a reality , but, with its trade restrictions and tariffs, its 
customs and its quotas, the nation-State sets up barrieis between 
itself and its neighbours and thereby prevents the free flow of 
trade*, the result is an imperfect utilization of the woild’s econo- 
mic resources As Joad puts it^ effectively 

'On the one side— the side of technology, economics and 
common sense — is a manifest drive to unity , and on the other — 
the side of politics, pugnacity and reaction— are the nation-States 
that impede and obstruct it on the one hand the revolution 
in living caused by the changes in our environment , on the 
other, the obsolete divisions of mankind which the State exists 
to perpetuate on the one hand, the gradual shrinking in the 
size of the world , on the other, the nation-States whom the 
shrinking has squeezed so cleaily together that, unless they can 
be superseded before it is too late, they will grind one another 
to pieces ’ 

(n) Political Nationalism has been throughout the modern 
era the most fruitful cause of wars, divided nations striving for 
unity, subject nations fighting for freedom, triumphant nations 
aspinng after domination It has fostered national ariogance ; 
each nation looks upon itself as the bearer of the only true 
civilization It has ‘ almost obliterated the sense that civilization 
is a collective achievement and a common responsibility ’ It 
becomes aggiessive and legardless of the rights of other nations,, 
and thus a menace to the peace of the world 

§2 COLLECTIVE SECURITY 

The only remedy is, in Laski’s pregnant phrase, to equate 
nationalism with ‘ right ’ Nations must agree to the principle 
that in matteis which touch more than one nation, tliey will be 
bound by tlie decision arrived at by a common international 
body, in which all nations are in some way represented Such 
matters are territorial boundaiies, international migration, 
armaments, tariffs, privileges of national minorities, international 
communications, foreign capital Briefly, the external sovereignty 
claimed by nation-States must be restricted in these matters 
There must be the rule of law between nations as there is the 
rule of law between individuals within each State 

^ In his Foreword to Duncan and Elizabeth Wilson’s Federation and 
Worid Order, p xii 
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The implications of the rule of law bettveen nations aie fai- 
1 caching, and can be fully giasped only by contrast twtli the con- 
ception which noiv rules, viz the rule of might. Under the 
piesent system, or lack of system, when a nation’s interests are 
supposed to conflict with those of another, the nation concerned 
resorts to war to secure her interests This necessarily invohes 
the idea of national security, i e States whicli are judges in then- 
own disputes can use war as an instrument of national poliq^ 
and must ti y individually or through alliances to be stronger than 
every other State or gioup of States But the experience of the 
Great Wai of 1914-18 and of the present war (1939- ) has 
been slowly teaching mankind the painful lesson that a system of 
national secuiity is really impossible for all at the same time, or 
even for a feiv for all time This indeed is inherent in the logic 
of facts eve}y State or group of States cannot be stronger tlian 
cveiy other State or group Might cannot be the basis of right 
What then is the alternative ? The answer is the rule of law 
and collective security This means thiee things 

(?) States must agiee to the principle that, in matteis which 
affect other States besides their own, they will accept the lule of 
conduct laid down by a common international authority as bind- 
ing on themselves 

(n) They must agree to renounce the light to settle disputes 
by making war 

(???) They must ‘ bind themselves to regard any act of wai by 
any State in bieach of this primaiy obligation as an act of wai 
against themselv^cs and to come to the assistance of the victim 
of the aggi ession ’ 1 

If ever)^ State lealizcs the truth of these thiee principles and 
acts up to them, collective security is assuied • the knoivdcdge 
that an act of war against one is an act of war against all is suffi- 
cient inhibition to aii) possible aggression in violation of interna- 
tional lais’' Theic i\ill be the rule of law. not of might , there will 
be collective secuiity, vvdiich will include national secuiity 


§3 ATTEMPTS AT INTERNATIONAL ORGANIZATION 
There are two vays of establishing the rule of law and col- 
IcctiNC secuiity the v'oluntary acceptance of tlie principle sym- 
bolized in a league of sov-ereign nations and the establishment of 


Tht' Pflhtica] Quarlcrlv, Vol VII, 1036. p 334 
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a super-State The League of Nations (1919) is an illustration 
of the first , Stieit’s proposal for a federation of democracies^ 
gives us some idea of the second 

Tlie idea of establishing some intei-State organization for 
die prevention of wars can be traced at least as early as the four- 
teenth centur}'^ In Ins worlc. The Recoveiy of the Holy Land 
(ciica 1305), PimeJQubois su^ested international arbitration 
and the establishment of an international Judiciary The letters 
of Erasmu s (1466-1536) mention some schemes for establishing 
a League of Peace In the seventeenth century, Gioti us (The 
Lazo of Wai and Peace, 1625) and his school formulated some 
principles ivhich should govern the relations of States towards 
one another, without, however, suggesting any organization to 
enforce them The Frencli ivnter Abbe de St Pierre in the 
eighteenth century proposed ^ a federation of nineteen States for 
the maintenance of peace Kant , the German philosopher, in 
his work On Peipetual Peace (1795), suggested that somediing 
in the nature of a fedei ation between nations for the sole purpose 
of doing away with iv^ar was the only iightful condition of things 
leconcilable with individual freedom 

The tendency to joint action, as distinguished from theoreti- 
cal schemes, is noticeable in die Holy Alliance (September 1815) 
and the Hague Confeiences (1899 and 1907) 

The Holy Alliance was formed between Russia, Prussia and 
Austria The signatories declared their 

‘ fixed resolution both in the administration of their respect- 
ti\e States, and in their political relations with every other 
Government, to take for their sole guide the precepts of that 
Holy Religion, namely, die precepts of justice, Christian charity 
and peace, ivhich, fai from being applicable only to private con- 
cerns, must have an immediate influence on the councils of 
princes and guide all their steps, as being the only means of 
consolidating human institutions and remedying their imperfec- 
tions They mutually promise to remain unit<^ by the bonds 
of a tiue and indissoluble fraternity, and, considering each other 
as fellow countrymen, they will on all occasions and in all places, 
lend eacli other aid and assistance , and, regarding themseh es 
towards their subjects and armies as fadieis of families, they will 
^ See below, §6 

Burns, op cit , pp 305-16, gi\es a convenient summary of ideas and 
schemes of international organization prior to 1914 

^ In his work Projet de traitd pour rendre la patx perpeiitelle entre Jes 
^otivcraws chr^Uens (1713-17) 
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lead them in the same spint of fraternity with -^vhich they are 
animated, to protect religion, peace and justice.’ 

Many rulers of Europe, out of deference to tlie Tsar of Russia, 
signed ihe treaty and were duly admitted to the Holy Alliance 
The vagueness of its terms and the failure of its signatories to do 
it more tlian lip service led to its failure 

The Concert of Europe was a quadruple alliance between 
Russia, Austria, Prussia and Britain (formed after the close of 
the Napoleonic wais) by which the participants pledged them- 
selves to maintain the exclusion of the house of Bonaparte from 
France, and further agreed to meet togetlier at agreed periods to 
discuss their common interests and matters affecting the peace 
and security of Europe The concert was not able to aclueve 
mucli because, in the words of Fisher, ‘ the union of the powers 
was more apparent than real ’ ; differences in points of view began 
to develop, and by 1822' it became ineffective 

The Hague Conferences were summoned to meet (at the 
Hague) in 1899 and 1907 on tlie initiative of the Tsar of Russia 
to promote peace and disarmament At the first conference 
twenty-six States were represented, and at the second foity- 
four The mutual suspicion of Germany, Russia and Britain 
led to the failure of these conferences , but they lesulted in ‘ the 
ultimate establishment of an international tribunal at the Hague 
tvhich contributed to the settlement of many international dis- 
putes by aibitration, and led the way to the greater efforts 
towards international organization made at the end of the Great 
War 


§4 THE LEAGUE OF NATIONS 

These early attempts at international organization were half- 
hearted and inadequate. Besides, theie was no permanent organ- 
ization of a political character to bring die nations together to 
enable them to understand one anodier’s point of view, setdc 
disputes and aveit war. The League of Nations w'as established 
iti 19*9 iemo\e these defects, promote international co-opera- 
tion and achieve international peace and security. 

The essential conceptions underlying the League of Nations 
Covenant arc six — 

(i) It is ncccssai7 to remove the causes of war. Members 
iccognize that this demands tlie reduction of national armaments 



§4] THE LEAGUE OF NATIONS 

to the lotvest point consistent with national safety, and tlie en- 
forcement by common action of international obligations They 
also undeitake to respect and to preserve, as against external 
aggression, the territorial integrity and political independence 
of members of the League Treaties between States are also to 
be registered with tlie Secretanat of the League, to be published 
by It as soon as possible, for secret treaties have often encouraged 
wars ^ 

(u) If a dispute arises between nations, steps must be taken to 
prevent it from leading to war Any threat of war is declared a 
common concern of the League , members agree that any dispute 
likely to lead to lupture should be submitted to arbitration, 
judicial settlement, or to inquiry by the League Council and they 
agree never to resort to war until three months after the award 
by the arbitrators or the judicial decision, or the report by the 
Council They also agree that they will not go to war against 
any State whicli complies with the award, decision, or the recom- 
mendations of the report.2 

(tti) If, in disregard of die obligations accepted, a member 
resorts to war, steps must be taken to help those member-States 
who stand by their promises Members therefore agree to sub- 
ject the covenant-breaking State to 

‘ the severance of all trade or financial relations, the prohi- 
bition of all intercourse between their nationals and the nationals 
of the covenant-breaking State, and the preventing of all financial, 
commercial, or personal intercourse between the nationals of 
the covenant-breaking State and nationals of any other State, 
■whether a member of the League or not ’ The League Council, 
It is also agreed, shall ‘ recommend to the several Governments 
concerned what effective military, naval or air force the members 
of the League shall severally contribute to the armed forces to 
protect the Covenants of the League 

(tv) The organization of peace is as essential as the preven- 
tion of war Membeis agree accoidingly to secure and maintain ' 
fair and humane conditions of labour, to entrust die League 
with the general supervision of. die trade in arms and ammuni- 
tion with the countries in which the jcontrol of this traffic is 
necessary m the common interest , and to make provision to secure 
and maiptam freedom of communications and of transit and 

^ Articles S, lo and i8 of the Covenant 
" Articles 11-J5 
’ Article 16 
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equitable tieatraent for the commerce of all members of the 
League ^ 

(t;) The well-being and de\elopment of the people of the 
colonies and teriitories lost by the Central Powers (in tlie War of 
1914-18) form a saaed tiust of civilization Therefore, members 
agree that the tutelage of such peoples should be entrusted to 
advanced nations who will exercise such tutelage as mandatories 
on behalf of the League - 

^ (vi) Permanent institutions must be cieated to carry out the 
objects of the League Provision is therefore made to organize 
tan Assembly, a Council, a Secretaiiat, and a Couit of International 
I Justice ^ 

All the members of the League are repiesented on a footing 
of complete equality in the Assembly, ivhere they have only one 
^ote and not moie than tluee delegates eacli The Assembly is 
authoiized to deal with any matter within the sphere of action 
of the League or affecting the peace of the ivorld 

The Council was oiiginally to be composed of nine members 
five Great Powers as permanent members and four non-peimanent 
States elected by the Assembly Later the permanent members 
were reduced to four, and the non-permanent membeis inci eased 
to nine The idea of this distinction between permanent and 
non-permanent seats is that ‘ the great Powers, having world-wide 
inteiests and heavy political and other responsibilities must have 
peimancnt seats on the Council while for other Powers the 
piinciple of lepiesentation by a few counti'ics, elected from time 
to time by the Assembly, can be accepted ivitliout injustice. The 
Council meets more ficqucntly tlian the Assembly More than 
the Assembly, it is in practice responsible for cairying on the 
work of the League It appoints and controls vaiious committees, 
appoints the Sccretai7-Genci al with the peimission of a majorit) 
of the Assembly, pi eparcs the agenda for the Assembly and gener- 
ally is authorized, like the Assembly, ‘ to deal with any matter 
within the spheic of action of the League or affecting the peace 
of the Avorld ' 

The Sccietariat, the peimancnt organization of the League, 
IS appointed by ihc Seaetan-Gencial with the consent of the 
Council It ‘ suinds m roughly the same relation towards the 
Council and tlic Assembly as ministerial dcpaitmcnts stand to- 
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wards their national Governments It collects material before 
the actual pioceedings, and afterwards cafiies out the decisions 
taken At the same time, it piovides the necessaiy contmuity 
between one meeting of the Council or Assembly and the next ’ 
The expenses are met out of contiibutions made by members of I 
the League 

The permanent Court of International Justice, which was seP 
up in 1920-2, and sits at the Hague, has eleven judges and four 
deputy judges elected for nine years by the Assembly and the 
Council It settles such disputes between States as are referred 
to it and are capable of judicial settlement and gives opinions 
on matters referred to it by tiie Council or the Assembly 

There is also an auxiliaiy to the League, viz the Interna- 
tional Laboui Office, which tries to secure and maintain fair 
and humane conditions of laboui for men, women and children 

§5 RECORD OF THE LEAGUE 

It IS now a definitely established fact that, while the League \ 
appreciably succeeded in minor spheres of activity, it cleaily failed 
to acliieve its piimary purpose of maintaining international peace 
and security 

That the League had a measuie of success in minor spheres 
deserves to be bettei known, as such knowledge tvill prevent 
the wholesale condemnation of it implied in current descrip- 
tions of it as the ‘ Geneva Council of Fools ’ and the ‘ League of 
Notions’ Thus (t) it has helped to settle some inter-Statal dis- 
putes ‘when both paities to a dispute were genuinely attached 
to peace’. Examples of such settlement are the frontier dispute 
between Turkey and Iraq (1924-6) and the dispute between 
Colombia and Peru regarding the Leticia Trapezium (1931-5)^ 

In the former, the issue was whether the piovince of Mosul , 
should belong to Turkey or Iraq A Commission of Inquiry 
went into the matter and recommended that the teiiitoiy in 
dispute should be joined to Iraq Its findings were duly ratified 
by the League Council In the latter, Colombia and Peru both 
claimed possession of the teiritory called the Leticia Trapezium 
which had in 1928 been ceded by Peru to Colombia Peru later 
regietted the cession and m 1932 invaded Leticia The issue 

* For details of these disputes, refer to The Aims, Methods and Activity 
0/ the League of Nations, 1935 
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was settled by the League in fa\oui of Colombia, (it) It has 
helped, through the JIandate s^'stem, to improve tlie standaid 
of colonial administration, (iii) It has focused attention on the 
necessity for tlie fair treatment of minorities, though it has not 
always succeeded in compelling fair treatment, (iv) It admini- 
stered two territories, viz tlie Saar and tlie City of Danzig, i\ith 
some success, (v) The Permanent Court of International Justice 
has delivered ovei sixty judgements and opinions. Its reputation 
for impartiality is so great that more than once ‘ a dispute whidi 
has arisen between a powerful State and one far less powerful 
has been settled in tlie latter’s favour ; ivhereupon tlie powerful 
State has invaiiably yielded with a good grace’, (vi) Through 
the International Laboui Office, attempts have been made to 
improie the conditions of labour, (vii) It has achieved marked 
success in its efforts at international financial settlement as in 
its reconstruction scheme in Austria (1921-2). (vni) Through 
its technical and social organizations, it has helped to promote 
international co-operation in economic and soaal matters Thus 
as a result of conferences held in 1921 and 1923 on Communi- 
cations and Transpoit, an agreement was arrived at, and ratified 
by thirty-four States, diat all goods transported by rail or inland 
watenvay, ■^\diate\'er tlieir country of origin or destination, should, 
subject to agreed restrictions, enjoy complete freedom of transit 
under absolutely equal conditions The Health Organization set 
up by the League has helped to co-ordinate the efforts of 
\arious European Go\ernments to combat die typhus, cliolera 
and smallpox epidemics, and to conduct lesearch work on the 
pre\ennon of such diseases as malaria and tuberculosis Thiough 
die League Committee on Intellectual Co-operation, attempts 
haie been made to assist States in die improvement of their 
educational sen ice, to promote the disinterested discussion of 
intellectual subjects and spread die ideals of peace. The preven- 
tion of forced labour from dc\ eloping into Mrtual slaiciy and 
of traffic in women and diildren, the promotion of cliild welfare 
and die supcnision of die drug traffic— these are die other 
aspects of social work which ha\e engaged the attention of the 
League. 

But. as we ha\e stated earlier, the League has failed to settle 
disputes between powerful States. Thus in 1931-3 it w'as unable 
to settle the Sino-Japanese dispute In 1951 Japanese troops 
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invaded Manchuria , China appealed to the League , the League 
appointed a Commission of Inquiry and on its recommendations 
drew up a report (1933) The Japanese Government did not 
accept the League proposals, but continued to fight, and later 
witlidrew from tlie League Similarly in 1934-6, the League’s ad- 
yice was not heeded by Italy Italy invaded Abyssinia in disregard 
of her international obligations , tlie League offered a solution 
which was rejected by Italy Then, for the first time in history, 
about fifty States joined, though without success, to apply the 
‘sanctions’ laid down in article 16 of the League Covenant, 
against Italy, by imposing an embargo on imports to their 
countries from Italy, and on tlie expoit of arms, etc to Italy. 
Italy conquered Abyssinia and left the League The failure to 
settle these disputes apart, the general weakness of the League 
IS obvious in its inability to bring about disarmament, the con- 
tinuance of seaet treaties, the disregard of the League in im- 
portant international agreements like the ‘ Munich Pact ’ (1938) 
and, above all, in the recurrence and continuance of a second 
disastrous world war within twenty-five years 

Hoiv can we explain this failure ? What are tlie defects of 
the League ? Some are clear enough the League was not com- 
prehensive enough, as the United States of America remained 
outside it, and later, Japan, Germany and Italy left it , it was 
tied to a vindictive tieaty, the Treaty of Versailles, and so was 
suspected of being a mere tool in the hands of the ‘ have ’ as 
distinguished from the ‘ have-not ’ powers , secession fiom the 
League was easy , its representatives are sent by the Governments 
and are not elected by the people of the member-States , the 
League lacks all sovereign power The ‘ failure ’ of the League 
must, however, be mainly attributed to the fact that too much 
was expected of it To expect that tlie establishment of the 
League ,of Nations would mean the elimination of power from 
international relations, and tlie substitution of discussion for 
armies and navies was but wishful thinking Power held in re- 
serve has always played an important part— both before the 
League was founded and after— in international politics The 
best evidence for this is the tendency in the^olitics of the League 
for the minor powers to follow the lead given by the greater 

‘ The decisions on the application of sanctions against Italy 
in 1935-6 were, in effect, taken solely by Gieat Britain and 
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Fiance, die possessors of efFectne militar) and economic power 
in the IMcditciTanean . . "When France Avas militarily supreme 

in Europe in the first yeais aftei the War, a number of smaller 
Powers gi'ouped themselves under her aegis When German 
militaiy stiength eclipsed that of France, most of diese Powers 
made declarations of neutiality or veeied to the side of Germany ’t 

Powei then is a fact The League could have succeeded in its 
primary object only if die statesmen in the poiverful nations 
i\eie prepared to use the power of their States on the side of the 
League and Collective Security But e\ents show cleaily diat 
the statesmen ivere not prepared for anydimg of the sort ' ’When 
the Covenant appeared to lequire action whicli might have 
entailed piactical consequences for the mass of the people, succes- 
sive Governments preferied inaction The best evidence of this 
is the unwillingness of Biitain and France to apply ‘ oil sanctions ’ 
against Italy in 1936 Statesmen pieadied big things, but did 
little Political hypocrisy reached its zenith 

‘ I cannot recall any time ’, Winston Churchill said, ‘ when 
the gap bettveen the kind of words whicli statesmen used and 
uhat ivas actually happening in many countries "was so gieat as 
it IS nmv ’ 

The promoters of ivar iveie preaching peace 

Only the ideal of the League lemains In so far as it expresses 
and embodies the general inteiest of all nations in the presen a- 
tion of peace, and makes such presentation a collective respon- 
sibility in whicli everyt nation must take a more and moie effec- 
tive share, it renders useful service , in othei words, its merit lies 
in its potentialities, not in its actual achievements Any State 
■which wishes to avoid trai has in the League the means of show- 
ing the tvorld the genuineness of its tvish The shoitcomings are 
not so much in the League as in peoples and their Govern- 
ments, ‘■who e\en with the best intentions, aie too often held 
back by timidity, by routine, by prejudice, and cannot see where 
their duty lies, 01 are not prepared to do it 

§6 \ FEDERAL UNION’ 

T he faihne of the Lc<iguc cxpeiiracnt has given rise to netv 
proposals icgarding- international organization Thus Oscai 
Xcufang sugeesis’ the coincision of the League of Nations into 

’ r H C irr. 7 /u T-u^eniv har^' Cnm, 1919-59, p 1-54 
ibid , p ’ O '\rv fan}*, K or!d I'fderuliou, U)39 
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a woild fedeiation Only two changes aie needed to bring about 
this -desirable conversion the development of the League Assem- 
bly into a woild Legislature, and of the Council into a Cabinet 
and the giant" of compulsory juiisdiction to the woild court. 
The member-Staies would giadually tiansfer their armed forces 
to the cential authonty They would fuither remove U'ade 
banieis A world monetaiy and banking system would also come 
into being 

Streit contemplates! a tedeial union of fifteen demociacies 
to start with— the United States, Gieat Britain, five of the domi- 
nions (Canada, Australia, New Zealand, South Afiica, Eiie), 
Trance, Belgium, Holland, Switzeiland, and the foui Scandina- 
vian States (Denmark, Noiway, Sweden and Finland), having 
between them a population of more than 300 millions These 
States would hand over to the fedeial authority ceitam of their 
sovereign powers including, in the political field, the raising of 
armed forces, the conduct of diplomacy and the making of tieat- 
jes and the decision upon peace and wai, and, in the economic 
field, the regulation of tariffs, cuirency and immigration We 
•stait witli demociacies (according to Stieit) because the world 
•Older IS to be based on the principle of fieedom, and because 
•common ideals of goveinment among the units "would facilitate 
die smooth woiking of the fedeiation Othei States might latei be 
admitted if they accept the ideals of the federal union 

Jennings puts in a plea- foi a fedeiation of Western Euiope 
To stait with, it would include thirteen democracies, France, 
Geimany (democratized), Switzerland, Luxembuig, Belgium, 
Holland, the United Kingdom, Ene, Denmaik, Sweden, Finland, 
Norway and Iceland With the extension of the demociatic 
•system to the othei States in Euiope, they may of course be ad- 
mitted Defence, foieign policy, commeice and inter-State trade 
-tvould be the mam federal subjects. 

It is unnecessaiy to mention othei pioposals of a similar 
nature They all agree in advocating a federal union of nations 
A fedeial union means that m respect of the subjects tiansfeiied 
to the fedeial authonty, the citizens of each member-State will 
have to obey a Goveinment othei than their own— a Government 
in which no doubt they will have some, but not the sole, voice 

’ C K Streit, Union Noiu, 1939 

^ W Ivor Jennings, A Federation for Western Emope^ 1940 
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in detennming policy. Fedeiation essentially means a division 
o£ powers and double allegiance It means nothing less than 
the surrender by the nation-State of part of its sovereignty. The 
minimum federal subjects, all our writers are agreed, are defence 
and foreign affairs , otlier common affairs may or may not be 
tiansferred to the federal autliority 

The case for federal union is in theory unassailable— that the 
insecurity men live under cannot be ended without abolishing 
war and ensuring world peace , and world peace can be ensured 
only by establishing world government This view is pro\ed 
by the facts of history, positive and negative, tlie histor)' of how 
individuals have been able to piovide for their security through 
government, and the history of how States have been unable to 
provide for national security witliout a common government. 
In early societies the individual relied upon his own strengtli for 
secuiity. At a later stage, he sought the help of neighbouis ; but 
his security did not become assured until a police force was per- 
manently established, and tlie foice at the command of die indi- 
vidual pan passu reduced The ovei whelming force at the com- 
mand of the State is used to give security to all alike, to see that 
no one takes die law into his own hands Disputes between in- 
dividuals are lefcired to a common court and enfoiced by a 
common executive 

Nations have been passing thiough a similar evolution At 
first eacli nation had to icly on its individual strength , dien they 
tried alliances only to piovokc stronger counter-alliances. The 
League of Nations has foundeicd on the lock of national sov- 
'ercignty It is indeed possible to argue diat but for a senes of 
accidents— the iMthdrawal of the United States of America, the 
absence of an Anglo-American guarantee to France, a vindictive 
peace- the League might have been stronger , but its fundamen- 
tal weakness remains it is not an agency of government It has 
no money-raising or coercive power , and it is a lesson of histor\ 
that a single, cffcctne, acceptable authority diroughout the whole 
area in iNhicli die peace is to be kept is a sine qua non The 
League method cannot pi event war, because it cannot do justice 
when justice conflicts i\ith sovcieignty and because it leaves wai 
as die ultimate instrument of international pohq'. The obMOUs 
i-emedy is to ha\c a common cocicnc authonty to enforce deci- 
sions on certain matters of common interest ; that authonty nid 
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also, through its court, declare where justice lies in disputes 

between States 

There is, secondly, the economic argument Ever since the 
Industrial Revolution, the countries of the world have become 
more than ever economically interdependent. Interdependence 
is a reahty , the existence of separate States is a historical acci- \ 
dent The sovereign State has therefore become an anachronism 
What concerns all must be deaded by all. Nationalism must 
be equated with right. 

Thirdly, the changes in the technique of war and the in- 
creased power of the means of destruction emphasize the neces- 
sity for preventing war The only alternative to it is the destruc- 
tion of civilization 

And, finally, while its practicability in the sense of the peoples 
concerned being persuaded to attempt it may be debated, there 
IS no doubt tliat if, by some miracle, it is brought into existence 
It is practicable to work it. The history of federal Governments 
everywhere is conclusive evidence 

But can the peoples concerned be persuaded to agree to join 
a federal union ? While for tlie reasons given above, federalism 
may well be the ultimate objective, we perhaps do more harm 
than good by considering it as an immediate oBjective The 
pursmt of an unrealizable ideal may work havoc by diverting 
men’s minds from the more essential and urgent duties A 
federal union must take into account not only the hopes but the 
experience of mankind The necessary conditions hardly exist as 
yet Lord Bryce has said that the permanence of an institution 
depends not merely on the material interests that support it, but 
on Its conformity with the deep-seated sentiment of the men for 
whom it has been made It is futile to contend that there is 
anywhere, even in democratic countries, anything more than a 
superficial, and tlierefore deceptive, sentiment in favour of a 
super-State Instead, nationalism is a sentiment which makes the 
strongest emotional appeal That is the lesson of the League 
of Nations and of recent history Nations are unprepared for 
the least saaifice of their sovereignty Further, passions of the 
most undesirable kind have now been let loose, providing the 
most unfavourable atmosphere for any consideration of union. 
A planned education of public opinion all the world over is 
essential before any such step can be thought of 

165 



INTERNATIONAL RELATIONS [diXl 

SELECT BIBLIOGRAPHY 

N Angell, The Gieat Illusion, Heinemann, 1913 
J. Bryce, International Relations, Macmillan, 1922 
C. D. Burns, Political Ideals, 4th ed , Oxford, 1929 
E H Carr, The Twenty Years' Crisis, Macmillan, 

1940 

H S Morrison and Others, The League and the Future oj the 
Collective System, Allen &: Umvm, 1937 
R. Muir, Nationalism and Inter nationalism. Constable, 1919 
P J Noel-Baker, The League of Nations at Work, Nisbet, 1926 
C K Streit, Union Now, Cape, 1939 

The Aims, Methods and Activity of the League of Nations, 
Secretariat of the League of Nations, 1935 
A. Zimmern (Editor), Modern Political Doctrines, Pait III, 
Oxford, 1939 


164 



Part Two 

POLITICAL ORGANIZATION 




f 


BOOK I A HISTORY OF GOVERNMENT 

CHAPTER XII 

THE GREEK CITY-STATE 

§1 •INTRODUCTORY 

The history of political development shows tliat tivo types 
of States have existed, the piimary external difference between 
which is one of size the city-State and the country-State The 
former was the prevailing form of political organization and 
reached its greatest development in ancient Greece and Italy 
{e g. Athens, Sparta, Corinth, Rome) though it was found also in 
medieval Europe (eg Venice and Florence) The country-State 
was found in the ancient and the medieval world as well, but it 
has attained its best development in modern history 

The city-State thus demands our first attention because chrono- 
logically it comes first, and has left its mark on history for all 
time, both on political theoiy and on political organization It 
IS true that the differences of scale in area and population and 
a different outlook on life produced by industrialism and modem 
methods of transpoit, finance and capitalist enterprise have pro- 
duced .fundamental clianges in the modern State , but reflec- 
tion shows that we have a gieat deal to learn from the city-State 
The fundamental questions in Politics remain much the same : 
What are the purposes for which the State exists ? What are 
the means of realizing them? What are the limits of political 
, control ? And in answeiing them with reference to the modern 
State, the political experience of the city-State and the philosophy 
based on such experience are invaluable 

§2 CHARACTERISTICS OF THE CITY-STATE 
The Greeks called their State polls, ‘ a word which may have 
originally meant no more than a fortified position on a hill to 
which the inhabitants of the sunounding country could fly for 
refuge on the approach of an enemy ', but in time it came to mean 
essentially a State in which the life of the people political, intel- 
lectual, and religious was focused on one central city. The city- 
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State was, therefore, an organized society of men dwelling in a , 
walled town, the health and home of the political society, and ^ 
with a surioundmg territory not too large to allow all its free ‘ 
inhabitants habitually to assemble within tlie city walls to dis- i 
charge the duties of citizenship ' 

Two ideas were integial to it it loved independence , it was. 
small The independence of each city was the one cardinal princi- 
ple on which Greek politics was based No Greek would willingly 
merge his city in any laiger aggregate For this reason, the 
ancient Greeks nevei succeeded in forming one single Greek State. 
This had its defects city quaiTelled with city, the quarrels ulti- 
mately leading to their collapse when a poweiful State aios6 in 
the north under Philip of Macedon The Greeks knew their 
weakness, but clung to then ideal The attachment of the Gieeks. 
to their small States is explained partly by geography Gieece is 
a land of mountains and small valleys , the mountain ranges do 
not run in straight lines but, roughly speaking, rectangularly,, 
dividing the land into little square boxes Greece was, theiefore,. 
well adapted to be a country of separate communities But geo- 
graphy cannot explain everything. This is shown by the fact that 
there weie no mountains betw^een Thebes and Plataea or between 
Argos and Sparta, yet the ideal of the small independent aty-State 
peisisted in those parts of Gieece as well A second reason may 
be sought in the independent spirit of the people We shall per- 
haps be neaier the tiuth if, following De Coulanges,^ we ascribe 
the separatist tendency to the religious belief of the people, the 
belief that the gods of one city rejected the homage and piayers 
of any one who did not belong to their city Because the worship 
of one city was not followed by the men of another, the laws too 
must necessarily differ, for law in eaily days was intimately con-^ 
nected witli religion Each city had its oivn money which ivas- 
marked with its religious emblem Isolation was the law of die 
city One result of this was that in every city the citizens were a 
closely restricted body Birth within the city alone could normal- 
ly qualify one for citizenship , to admit a sti anger was to invite 
the risk that the purity of the saciifices might be affected Stran- 
gers were therefore admitted only under special conditions, care 
being taken to see that the admission had a measure of popular 
support 

^ F de Coulanges, The Ancient City, p 270 
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The City-State was of necessity small of necessity, because 
die concentration of political, social and intellectual life at one 
central city (which was the political ideal of the Gieeks) was- 
possible only when the State was small The city must be capable 
of being taken in at a glance both by eye and mind Accoiding 
to Aristotle, the State should have more than ten thousand and 
less than one hundred thousand citizens It should be large 
enough to be self-sufficing, but not so large as to prevent a unity 
of inteiest and feeling among its membeis The larger the term 
tory, the less tiuly would the inhabitants realize dieir member- 
ship of the aty community. Besides, they would be apt to develop 
interests of dieir own apart from their interests as members of die 
State Plato’s ideal of the best State is that which approaches most 
nearly to the condition of the individual if a part of the body 
suffers the whole body feels the hurt and sympathizes all togethei 
with die pait affected This ideal was possible of realization only 
if the State was small To be a citizen of a State did not merely 
imply, in the Greek view, the payment of taxes and the possession 
of a vote * ‘ It implied a direct and active co-operation in all the 
functions of civil and militaiy life A citizen was normally a 
soldier, judge and member of the governing assembly , and all 
Ills public duties, he performed not by deputy, but in person , the 
gods of the city weie his gods, its festivals he must attend ’ The 
City-State of the Greeks was theiefoie a community of persons who 
knew one another; it was not only politically self-goveined, it 
facilitated also a large measure of social discussion 

There is a third characteiistic which is connected at once with 
the independence and the small size of tire city-State its all-inclu- 
siveness, to which we have already referred ^ Before the claims 
of the State, all otlier human relationships took a secondaiy 
place 

§3 CITY-STATE AND MODERN STATE COMPARED 

We have noticed thiee characteristics of the ancient city-State 
Its love of independence verging on separatism, its small size, and 
the all-inclusive sphere of its activity The modern State too loves 
independence, but the attachment to the laws and institutions of 
one’s own State leading to the dislike of those of the stranger is 
not characteristic of it, except perhaps in the aggressively national 

* See above, p 102, for illustrations see §10 below 
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State* The geneial acceptance by modern States of international 
law IS the best proof of this difference* There are also a number 
of resemblances in the political and economic institutions and 
religion of many modern States, these resemblances being partly 
due to conscious imitation. 

The modern State is a country-State, larger in size than the 
City-State. It does not, unlike the ancient polls, give undue 
prominence to the capital city as the centre, the heart and life, of 
the nation The citizens of Attica called themselves Athemans, 
after Athens, the capital aty , this is an index to the fact that the 
citizens of the whole State identified themselves with the central 
city The citizens of India are not known as Delhians, or of 
Britain, Londoners The citizen, according to Aristotle, must be 
capable of ruling and being ruled , the small size of the city-State 
made it possible for its citizens to realize the ideal m a larger 
measure than is possible for the citizens of the modern State. The 
size of the ancient State explains also the difference between 
ancient and modern democracy where democracy existed in the 
ancient world public authority was directly exercised by its 
holders , the citizens appeared in large popular assemblies and 
directly decided important public affairs Modern democracy is 
representative Incidentally we may note that the institution of 
slavery existed in the ancient world , this to some extent facilitat- 
ed the working of direct democracy by providing the citizens with 
the necessary leisure, the slaves looking after agriculture, manu- 
facture and household services In the modem State, slavery has 
generally been abolished 

And, thirdly, unlike the ancient State, the modem State 
recognizes (though with considerable variations both in theory 
and practice) limits to political control In the city-State, ‘ man 
had only full rights qua citizen Among the Greeks, private arid 
public law were not yet distinguished. The Romans separated 
them in principle but their private law still remained completely 
dependent on the will of the people and the State Individual 
freedom as against the State was not yet recognized But in 
the modem State, man has his rights as a person which are rather 
recognized than created by the State, and private law is sharply 
■distinguished from public law ‘ The free person is not absorbed 

in the State, but develops himself independently, and exercises 

\ 

^ Bluntschh, The Theory 0/ the State, p 59 
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his rights, not according to the will of the sovereign State, but 

according to his own 

§4 ITS MERITS AND DEFECTS 
The great meiit of tlie city-State as a form of social and politi- 
cal organization was that it enabled a measure of unity to be 
achieved, hardly possible in the large modern State. Its small 
size and homogeneity made for social consolidation and integra- 
tion It could realize in a laige measure the force of those natural 
and artificial ues whicli give strength and cohesion to a State, viz 
common race, language, religion, historic association, law and 
custom The unity of the State enhanced the citizens’ feeling of 
patriotism , their attachment to their State was indeed remark- 
able. It was said of the Athenians ‘ They spend their bodies, 
as mere external tools in the city’s service and count their minds 
as most truly their own when employed on her behalf’ Their 
citizenship was a dedication to the service of the State^ an 
identification of the interests of the individual with those of the. 
State Above all, with Freeman,^ we may add tliat such a system 
as this calls forth the powers of man to their very highest point , 
there has never been another political society in the world in 
which the average of the individual citizen stood so high as it did 
under Athenian demoa'acy in the days of its greatness Truly 
may it be said that the Greeks pioved for the State how 

‘ In small proportions we just beauties see , 

And in short measures, life may perfect be 

The City-State had its defects The institution of slavery, 
which was the foundation of the city-economy, was obviously one. 
Secondly, the small size of the State, the source of many of its 
merits, was also a source of difficulties At a certain stage in the 
development of the State, when stasis'^ or internal feud appeared. 
It was all the more bittei because the two extreme sections of the 
people, the rich and the poor, lived witliin the compass of a small 
area Externally, it was a bar to the expansion of the State : if 
It expanded either by becoming an impel lal State or by becoming 
part of a federal State, it lost its true character and tended to 
decay It was also too weak to defend itself against more power- 

^ ibid 

“ E A Freeman, Comparative Politics, p 93 
* Quoted by Ruthnaswamy in The Making of the State, p 35 
■* See below, ch XIII, §9 
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ful countiy-States, which had generally greater resources and a 
lai'ger population And, thirdly, its conception of the relation 
between the State and the individual was not altogether satis- 
factory , It did not recognize, as we must, that there are limits to 
political control 

§5 ORIGIN or THE CITY-STATE 
Befoie the rise of the city, the Greeks lived in village commu- 
nities The village community was a group of families whose 
members M>'ere, or believed themselves to have been, descended 
from a common ancestor, and they bore his name They paitici- 
pated in a common woiship , the land which they cultivated was 
held in common by all the families in the village , and the village 
was luled by a headman, the head of that household which was 
considered as being nearest of kin to the original ancestor from 
whom they traced their descent The headman was also usually 
advised by a council of the heads of families 

That the city was formed out of village communities has been 
accepted by scholars • according to Freeman,^ it hardly needs 
proof And if evidence is needed, we can give it threefold First, 
the political speculation of Greek thinkers assumed that the city- 
State had been built on the village community. Thus Aristotle 
defines the State as the union of families and villages having for" 
an end a perfect and self-sufficing life Secondly, traces of such 
communities were found in historical times in some of the less 
developed parts of Greece, eg m Aetolia Thirdly, the city in 
its developed state contained survivals of the life of the village 
community in its gens or clan 2 

The fusion of the village communities into a city-State was 
sometimes brought about by compulsion by powerful kings 
Sometimes it was voluntaiy The greater protection which the 
walled city provided against enemies was a powerful incentive 
a hill fort would thus be a convenient nucleus for the growth of 
tire city Athens, for instance, gathered round the holy rock of 
Athena later known as the Aciopolis The provision of improved 
facilities for trade or manufactures when a number of people were 
gathered together in one place was another incentive Briefly 
they went to find efficiency They discovered, in the fine phrase 
op cit , p S 6 

W W Fowler, The Ctfy State of the Greeks and RomanSy pp 36 ff 
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o£ Aristotle, that though they could live out in the countiy, they 
could ‘ live well’ only in the city. Doubtless, theie were difficult- 
ies to be overcome One of tlie foiemost xvas, as Dc Coulanges has 
insisted, that of peisuading the communities to foisake their separ- 
ate individual worships and accept the new common worship. 
Thus when Theseus tried to unite the twelve groups which latei 
coalesced into Athens, he had fiist to peisuade them to adopt the 
woiship of Athena, eveiy community presented its ancient 
worship but also adopted tlie one common> woi ship 

The city is thus explained To understand the city-State, 
however, we need to take into account other factors as well For 
the significant fact about the city-State was not city life, but that 
the small State lefused to merge itself in a laiger whole, and 
embiaced the entire life of man in community, leligion and law, 
morals and ait, culture and science, all focused on a single city 
Three leasons explain this, as we have noticed in a previous dis- 
cussion,^ VIZ the lie of the land, tlie independent spirit of the 
Greeks and their leligious beliefs. 

§6 THE GOVERNMENT OF SPARTA 

In this short history of government, it is not necessaiy to sketch 
the constitutions of all city-States , it is sufficient to give an outline 
of tlie system of government in two important States (Sparta and 
Athens), and give a brief lesume of the geneial features of Greek 
constitutional development 

Sparta, in the south of Greece, was formed by the union of 
five villages, and soon became the dominant State in that part of 
the land The oiiginal Spaitan constitution consisted of three 
elements, kings, a Council of Eldeis, and an Assembly of the 
people , of these, the kings had tlie gieatest power. In time, the 
powei of the kings declined, and that of the council and the people 
increased In the fifth century b c , the developed Spartan consti- 
tution was as follows , 

There weie tivo kings of equal power Kingship was heiedi- 
taiy, but in a singular way, for the king was succeeded not by his 
eldest son, but by the eldest son born after Iiis accession to the 
throne It was partly because there were two kings, the one to 
check the other, that kingship was not abolished in Spaita 

^ See above, p i68 
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The functions of the kings were threefold . They were heads 
of the State religion, and in that capacity made sacnfices to 
the gods on behalf of the community They were the supreme 
commanders of the army, and in the battlefield they had unlimit- 
ed power of life and death Two of the officers, known as the 
ephors, however, accompanied the kings to the field, not to share 
the command but to assist in negotiations after a victory or a 
defeat The kings also had ceitain judicial powers, which were 
in fact connected with tlie exercise of their religious functions 
they decided who was to marry an heiress whose father had died 
without betrothing her (to secure the maintenance and trans- 
mission of the family worship) , they had jurisdiction in cases of 
adoption and judged matters concerning public roads (This was 
connected with religion because, in the ancient world, the bound- 
ary stone was sacred, and questions about the demarcation of 
property would depend largely on religious tradition) 

Next came the Council of Elders or the Gerousia, composed of 
the two kings, and twenty-eight other members elected by tlie 
people for life from members of the nobility over sixty years of 
age As a deliberative body, it discussed and prepared the busi- 
ness for the Assembly , as an administrative body, most matters 
of routine administration were within its competence , as a couit 
of justice. It tried criminal cases 

The Assembly (Apella) consisted of all citizens of puie biith, 
who had passed their tliirtietli year and submitted to the discipline 
of the State ^ Normally it met once a month , extra sessions could 
be summoned at such otlier times as the ephors, who presided 
over It, thought fit The election of all officers and members 
of the Council was in its hands It also decided (without, how- 
ever, any discussion) questions of war and peace, and of disputed 
succession to the throne. 

The board of five ephors was chosen by public vote every 
year Any Spartan citizen was eligible for this office They 
summoned and presided over tlie Assembly They sat with the 
Council (perhaps presided over it) and brought all important 
business before it , shared its oiminal jurisdiction and, as its 
executive officers, carried out its decrees. They had civil junsdic- 
tion To them ‘ the kings were entirely subordinate Upon 
their approach, the kings rose Yearly the kings took an oath to 

* Described in §7 


§7 ] STATE AND INDIVIDUAL IN SPARTA 
observe the constitution, and then the ephors promised to uphold 
their throne They were allowed to fine and impnson the lungs ’ 
As has been noticed earliei, two o£ them accompanied the kings 
upon all campaigns They were in charge of the relations' of 
Sparta with foreign powers They were also responsible for the 
strict maintenance of the older and discipline of the State In 
their management was the sea'et police, whereby the surrounding 
masses of hostile peoples were kept in awe. 

It IS difficult to place this constitution under one of die usual 
categories— monarchy, aiistociacy or demoaracy 

‘ Historically ’, says Greemdge,^ ‘ Sparta is a balance of die 
three numerical elements of sovereignty the nobles limit the 
king, and the demos the nobility, and all three are found finally 
together in a condition of stable equilibrium. But analytically 
we should be inclined to recognize only two elements, and to 
pionounce the constitution a dynastic oligarchy of a mild type 
modified by a strong demociatic element ’ 

The dynastic element is found in the power of the Gerousia , 
it IS mild because the membeis of the body are elected by the 
people The democratic elements are obviously the Assembly 
and the ephois All citizens aie members of the Assembly ; it 
chooses the Eldeis and ephors and ratifies, or not, the Council’s 
acts The ephors are annually elected, and as elected officers 
exercise vast poweis 

§7 THE STATE AND THE INDIVIDUAL IN SPARTA 

It has been said in a previous section diat the subordination 
of the mdnadual to the State was a cliai acteristic of all Greek 
States , nowhere peihaps was the idea so fully cairied out as in 
Sparta The citizens lived under a lifelong non discipline, which 
ivas almost military in its nature The discipline indeed began 
with birtli As soon as a cliild was born, it was visited by Spartan 
elders, to examine whether it was in any way deformed or obvious- 
ly unhealthy 

‘ If SO, the child must not be allowed to grow up “ a feeble 
wielder of tlie lance ” or to be tlie mother of children inheriting 
perhaps hei own weakness It was theiefore immediately after 
biith exposed halfv/ay up the side of Mount Taygetus, and alloiv- 
ed to die almost before it had begun to live ’ 

^ A H J Greemdge, A Handbook of Greek ConshUitwnal History, p 107. 
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If the child was nomial, it was given back to its parents to be 
brought up by them, subject, however, to regulations piesciibed 
by the State in the interests of its health and strength. 

At the age of seven yeais, the male child was taken from its 
patents and was, through life, subjected to a seveie discipline 
under the care of the State ^ Throughout his life, as boy, youtli, 
and man, the Spartan citizen lived habitually in public, always 
either himself under drill, gymnastic and military, or a ciitic and 
•spectator of otheis , always under the fetters and observances of 
a rule partly military, partly monastic, a stranger to the privacy of 
Jiome, seeing his wife, during the first yeais after marriage only 
by stealth, and maintaining little intimate lelationship with his 
•childien The supervision not only of his fellow citizens, but 
also of authorized censors or captains nominated by the State, was 
perpetually on him his day was passed in public exercises and 
meals, his nights in the public barrack to which he belonged. 
Besides militaiy drill, he also became subject to severe bodily 
discipline of other kinds, calculated to impart strength, activity 
and endurance To manifest a daring and pugnacious spirit, to 
sustain the gieatest bodily tortuie unmoved, to enduie hunger 
and tliirst, heat, cold, an'd fatigue, to tread the worst gi'ound 
barefoot, to wear the same gannent winter and summer, to sup- 
press external manifestations of feeling, and to exhibit in public, 
wdien action was not called for, a bearing shy, silent and motion- 
less as a statue— all these were the virtues of the accomplished 
■Spartan youth Besides the vaiious descriptions of gymnastic 
contests, youths were instructed in the choric dances employed 
'during festivals of the gods, which helped to give them reg-ulated 
and harmonious movements Hunting was encouraged as a 
means of inming them to fatigue and privation. The nourish- 
ment supplied to the youthful Spartans was purposely kept in- 
sufficient, but they were allowed to make up the deficiency not 
only by hunting but by stealing whatever they could lay hands 
upon, piovided they could do so without being detected in the 
act in which latter case, they were severely chastised 1 

The Spaitan was not only compelled to concentrate his atten- 
tion on militaiy excellence, but was completely cut off fiom all 
commeicial pui suits and even from agriculture The accumula- 

* G Grote, History of Greece, Vol II, pp 2972 This paragraph m the 
text IS largely based on the sketch given by Grote 
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tiOil o£ wealth was severely discouraged, and the possession of 

gold or silver punished with a fine 

§8 THE CONSTITUTION OF ATHENS 

The early histoiy of Athens lesembles that of most otlier 
Gieek States in the geiieial fact that a monarcliy, limited in 
some ways by tlie poweis of a Council of nobles and of an Assem- 
bly of tlie people, passed into an anstooracy, which in turn ga^e 
place to a demociacy "^Vhen the Government had become fully 
demociatic in the days of Peiicles (c 500-429 b c ) its main institu- 
tions were — 

(?) The Assembly (Ecclesia) All citizens, above a ceitam age, 
probably above twenty,^ were eligible to attend it Normally, 
It met forty times a year, extiaoidinaiy sessions were also held 
when necessary In older to ensure the attendance of as many 
citizens as possible, it was oidered that at the time of the Assembly 
meetings the shops should be kept closed A member of tlie 
Council of Five Hundied, cliosen by lot, piesided over the meet- 
ing Any citizen ivas at libeity to addiess it The Assembly 
decided every important matter concerning the State , from its 
decisions, theie was no appeal 

(ii) The Council of Five Hundred (Boule) The membeis 
of this body were cliosen by lot from citizens over thirty years of 
age, fifty being chosen from each of the ten tribes into which the 
population of Athens was divided We have it on competent 
authority that the office was not felt as a burden imposed on the 
citizens , ‘ the candidates piesented themselves voluntanly, and 
competition for membership was keen, since the functions of tlie 
post ivere dignified and important, and the services well paid ' 
The Council prepared all business for tlie Ecclesia, and it had 
to see that the decisions of the Ecclesia were properly can led out 
Biiefly, It was the permanent Government of Athens , unlike the 
Assembly it sat tliroughout the year For convenience, it was 
divided by tribes into committees of fifty members eacli, each 
piesiding tnbe sitting in turn for a tenth of the year The chaii- 
man was chosen by lot from the presiding tnbe for one day It 
looked aftei tlie loutiiie administiation of the State such as super- 

' \ I (jrant, Greece tn the age of Pericles, p 146 Greenldge, however, 
that all citizens o\ei eighteen years of age could attend See Greenidge, 
op cit , p 169 
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intending the building of ships and the constiuction of public 
works, controlling the details of expenditure, looking to the up- 
keep of the cavalry and to pooi-relief, conducting negotiations 
with foreign States, etc 

(ill) The Areopagus This was a council mainly composed 
of men who were or had once been archons (executive officers) 
All the membeis sat for life At one time it was a political powei, 
but at the time of Peiicles it had only some criminal junsdiction 
and a general power of religious supervision 

(iv) The officers Nearly 95% of the offices, including those 
of judges, finance officers, auditors of public accounts, commis- 
sioneis of roads, commissioners of weights and measures and keep- 
ers of the State gaol, were filled by lot The incumbents held 
office for one yeai , and, Aristotle tells us, except in the case of 
the Council of Five Hundred, no one might hold office a second 
time The lot secured absolute political equality , but in order 
to prevent the occupation of office by wholly unworthy and in- 
competent men, two safeguards were provided First, an examina- 
tion of the candidate was held after the lot had fallen upon him, 
but before he entei ed on the duties of his post Second, each offi- 
cial had to undergo an examination when he laid down his office 
Incapacity and dishonesty could then be punished 

^Further, the Athenians realized that theie were some func- 
tions which required moi e than mere common sense and general 
ability, e g commanding the army and looking to the water 
supply of the city Obviously such posts could not be fulfilled 
adequately by men chosen by lot Geneials and commissioners 
offsprings were therefore chosen by election 

{v) The popular juiy cowt (Hehaea) This was composed 
nominally! of six thousand Athenian citizens over thirty yeais 
of age, chosen by lot at the beginning of eacli year These six 
thousand were again divided by lot into ten sections of five hun- 
dred each, thus leaving a reserve of one thousand When there 
was a case to be heard, lot was cast to decide which of the juries 
was to hear it Service in the jury court was paid, but was not 
compulsory It must be mentioned, too, that petty cases were 

^ Greemdge (op cit , p 175) has pointed out that the traditional six 
thousand, if not an exaggeration, was probably a nominal number on account 
of the extreme improbability of so many duly-qualified citizens serving in th& 
same year 
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decided without reference to these jury courts, by arbitratois who 
were selected by lot from citizens sixty years of age. 

The account given above shows that tlie government of 
Athens in the fifth centuiy bc was a full-blown democracy, 
sovereignty lay with the people themselves, and there rvas politi- 
cal equahty This equality was not in name only , tlie institu- 
tions of government were such as to ensure its realization in prac- 
tice , the system of lot, of short tenure of office and payment 
foi public service^ were paiticularly useful in providing oppoi- 
tunities for government service for rich and poor alike 

§9 ATHENIAN AND MODERN DEMOCRACY 

By democracy we mean that form of government in which the 
luling powei of a State is legally vested not in any particular 
class or classes but in tlie members of a community as a whole 
In this sense tlie constitution of Athens was clearly democratic 
so are tlie constitutions of modern Britain and the United 
States of America But tliere are important differences between 
ancient and modern democracy 

Modern democracy is representative, indiiect, tlie people 
govern through representatives periodically elected by them The 
ordinary citizen’s part in government is limited Periodically 
he may vote to choose a member of Parliament fiom his constitu- 
ency If he has the necessar)^ qualifications, he has the right to 
stand as a candidate for election and to apply for executive and 
judiaal posts , but in practice only a very small proportion of 
citizens can ever hope to be elected to the Legislature, or chosen 
for executive or judicial office He has the light to criticize the 
Government and influence public opinion, through the freedom 
of speech, press and association , the effectiveness of his criticism 
obviously depends upon his ability and resources In some 
countiies, like Switzerland and the United States of America, the 
citizen has opportunities of ‘direct legislation’, through die 
referendum and the initiative The referendum is the submission 
of a measure passed by the Legislature to popular vote for final 
sanction , the initiative is an arrangement by which a prescribed 

In the days of Pericles, there was no payment for attendance at the- 
Assembly, this was introduced later, about the beginning of the fourth cen- 
turv B c 
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number or proportion of the people may initiate the proposal 
for a law to be latei confirmed by popular vote More direct 
part in government is taken by the people in the smaller can- 
tons of Switzerland and the townships of New England in the 
USA, where die qualified citizens meet to decide important 
issues ; but this participation is in municipal affairs, and not in 
those of the central Government. 

Ancient democracy was direct, primary When the Athenians 
called their constitution a democracy, ‘ they meant literally what 
the word itself expressed— that the people itself undertook die 
•work of government ’ Their Assembly, in which every citizen 
could take part, was the sovereign body in the State to decide 
national affairs, great and small The opportunity for the citizen 
to take part in the executive and judicial administration of the 
State was considerable Unlike in modern times, there was no 
permanent bureaucracy or Judiciary who looked to the executive 
and the judicial work , these were undertaken for shoi t periods 
by ordinary citizens The systems of lot and election, payment, 
and short tenure of office, ensured equal oppoitunity foi all 
On the authority of Aristotle it has been reckoned ^ that, ex- 
cluding those employed on military duties, there weie ‘ten 
thousand officials in a State whose total number of citizens certain- 
ly did not amount to much more than twice that number ’ In 
piactice, therefore, every Athenian citizen probably held an offi- 
cial post of some sort once in his life , wery many must have held 
such posts many times Citizenship was rightly defined as the 
capacity to rule and be ruled 

It need hardly be added that it is impossible to apply the 
principles and methods of ancient democracy to modern condi- 
tions . the ancient city-State was small, it was a slave-owning de- 
mocracy, and its industrial life was less complex than the modem* 
But the ancient conception of citizenship may be usefully assimi- 
lated by citizens in modern States so that they may take an 
intelligent and active part in the problems of tlie State and make 
their citizenship a dedication to the seiwice of the State 

^ A J Grant, op cit , pp 150-1 , Aristotle, On the Constitution of Athens 
<tr E Poste) pp 42-3 Compare W tV Fowler (op cit , pp 166-8), who 
arrives at a total of 1,900 officials out of an adult male population of about 
30,000 Fowler, however, does not take into account the jurymen and others 
included by Anstotle in arriving at his total number. 
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§10 RIGHTS AND DUTIES OT CITIZENSHIP 

IN ATHENS 

Rights in tile legal sense aie privileges or immunities upheld 
by the State ; duties are obligations besides the usual civil 
rights, sucli as tlie right to life, personal JEreedom, property,, 
contract, etc, the Athenian citizen in the days of Pericles had,, 
as we have seen, a numbei of political rights which enabled him 
to have an effective share in his Government the light to attend 
meetings of the Assembly, to debate and vote , the right to have 
his name included in tlie lists for offices in the State to which the 
system of lot applied , the right to take part in the election to 
ceitain offices, and the right to be paid for service to the State 
The short tenure of most of these offices enabled the citizens to 
enjoy tlieir rights in ‘ widest commonalty ’ Truly citizenship 
was the capacity not only to be ruled but to rule 

‘ An Atlienian citizen ’, said Pericles in his famous funeral 
oiation, ‘does not neglect the State because he takes care of his 
own household , and even those of us who are engaged in busi- 
ness have a very fair idea of politics We alone regard a man who 
takes no interest in public affaiis, not as a haimless, but as a use- 
less diaracter, and if few of us are originatois, we aie all sound 
judges of policy ’ ' 

The effective perfoiinance of these civic duties was of comse 
helped by the institution of slavery and the small size of the 
State , m particular the lattei facilitated a laige measure of social 
discussion Atliens believed in the utility of discussing public 
questions Again to quote Pericles 

, ‘The great impediment to action is, in our opinion, not dis- 
cussion, but the want of that knowledge which is gained by dis- 
cussion preparator)' to action For we have a peculiar power of 
thinking before we act and of acting too, whereas other men aie 
courageous from ignoi ance but hesitate upon reflection ’ 

Regal ding duties, it is perhaps sufficient to state diat generally, 
as according to the Athenian conception the State was all-inclu- 
sive, theie was no limit to the possible mteiference by the Govern- 
ment with the life of the individual, i e to the imposition of 
duties on him* The citizen could beTequired to devote himself 
entirely to the State, the whole was moie impoitant than the 
part 

‘A State confers a gi eater benefit upon its piivate citizens 
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when as a whole commonwealth it is successful, than when it 
prospers as regards the individual but fails as a community Foi 
even though a man flourishes in his own private affairs, yet if his 
country goes to rum he perishes with her all the same ; but if he 
is in evil fortune and his country in good fortune, he is far more 
likely to come through safely 

The specific duties of the Athenian citizen were 

(^) Religious He must believe in the gods of the city, be 
present at the purification ceremony and have his name enrolled 
in the census, take part in the festivals of the national gods, and 
in the common meal, if selected for the purpose by lot 

(u) Pi ivate He must marry,^ the law forbidding men to re- 
main single He could not take more than three dresses on a 
journey ^ 

(ill) Political At a time when discords were frequent, the 
Athenian law permitted no one to remain neutral ; he must take 
sides He had to serve as arbitrator, if selected for that post by 
lot 

(iv) Financial It would appear that property taxes under 
democracy were imposed from about 429 b c ^ The heaviest 
burden of taxation fell upon the richer citizens, who were re- 
quired to expend laige sums in the performance of public services 
called liturgies, e g the training of a dramatic chorus for the 
leligious festivals and the keeping of a warship in commission foi 
a campaign 

(v) Militaiy All citizens had to seive in one or another 
blanch of the army The cavalry was recruited from the. iicher 
classes, who could afford to keep horses All other men fit for 
service were enrolled in the classes as they came of age They 
served from the age of fifteen to sixty 

§11 GREEK constitutional DEVELOPMENT 

Monarchy 

The earliest form of government in the city-States of Greece‘S 
was monarchy The king was believed by the people to derive 
his descent from the gods , kingship passed from father to son. 

* Thucydides, TT orks (translated by C F Smith), Vol I,* p 363 

* De Coulanges, op cit , p 293 ’ ’ 

’ ibid , p 294 

* R J Bonner, Aspects of Athenian Democracy, p 95 

Examples of Greek city-States, besides Sparta and Athens, are Corinth, 
Argos, Megara, Thebes 
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The king ivas accoided various privileges and honours a royal 
domain, the seat of honour at feasts and a dioice share of booty 
taken in wai and of food offered at sacrifices He was priest, 
•judge, and leader injWai He sacrificed to the gods on behalf of 
the people, as eveiy father of a family did for his household He 
decided disputes between families oi members of families , his 
decisions were unquestioningly accepted by the people 

Besides the king, tliere were a Council of Elders, composed of 
the heads of clans, and an Assembly of the people The Council 
was normally consulted by the king, though he was not bound to 
follow Its advice All fieemen had the right to be present in the 
Assembly and to take pait in the acclamation with which the 
proposals of the king and the Council were greeted There was 
no general discussion, the king and the elders alone having the 
right of speaking The effective power of the Council and of the 
Assembly no doubt depended on the personality of the king, 
according as to whethei he was of a cliaracter to need their help 
oi dispense with it 

By the middle of the eighth centuiy b c , monaichy eveiyivhere 
began to decline The increasing power of the nobles, and the 
tendency to arbitrary government by the kings contributed to this 
decline. The small size of the city-State was another factor of 
some importance in a small State, tlie mistakes and vices of the 
king aie easily noticed and become the subject of criticism , criti- 
cism leads to discontent and discontent grows into opposition 
Further, ‘ the small size of the city rendered a bond of unity 
superfluous and the symbol unimpressive ' 

Anstoa acy 

Monarcliy gave place to aristociacyi— literally, the rule of the 
best , in effect, government by the few nobles The mode of 
transition differs from State to State At Connth, it is said that 
in 745 B c the members of the royal family, two hundred in 
number, deposed king Anstomenes and took the control of the 

^ It IS perhaps worth observing that other causes besides the decline of 
monarchy helped the rise of aristocracies (t) The limitation of the num- 
bers of fully qualified citizens by the exclusion of the conquered from politi- 
cal power in States founded on conquest, such as Sparta («) Inequality 
of wealth and (m) the importance attached to cavalry m warfare in this 
period This last factor meant that only the rich could afford horses and 
cavalry equipment, and their military superiority was transferred to the 
■sphere of politics 
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Goveiiiment into then own hands, electing one of their own 
number every year to act as president and discharge the functions 
of king At Athens, on the other hand, Aristotle tells us that the 
Government was conti oiled by a permanent council' of nobles, 
and its details weie managed by nine archons selected annually 
by tile Council We may, however, obseive some common featmes 
of the aristocracies the concentration of power in a few privileged 
and wealtliy nobles, and the distribution of the functions of 
administration, including religious duties, among a certain 
number of men elected by the nobles 

Aristocracies played a valuable role in the political develop- 
ment of Greece They worked out the idea of public duty, the 
idea ‘ that the mind and the body alike of eacli individual should 
be cultivated to the utmost benefit of the State ’ The honouiable 
piide of noble descent led the nobles to cherish the idea, and set 
an example, of unselfish devotion to the State Secondly, they 
planted Greek cities in distant lands and thus helped in the pio- 
cess of Greek expansion Thirdly, they helped in elaborating 
the political machinery of the States ^ This was indeed inevitable, 
for new machinery had to be created to replace the monarchical 
part of the older constitutions which had disappeared The new 
ruling class had perforce to create new magistracies, determine tlie 
term of their office and the limits to their power And, lastly, 
under them the idea of law began to take a clearer shape in men’s 
minds, and the traditions which had guided usage began to assume 
the form of laws, embodied in ivritten codes - 

Oligat chy 

Aristocracy tended toivards oligarchy, i e the selfish lule 
of the wealthy feiv It is not so much a new form of government 
as the perversion of an old one The peiwersion was appaierit 
tvhen privilege and exclusneness began to be used for the oppies- 
sion of the common people The nobles alone knew the secrets 
of religion and tlie rules of law , they not only used tliem to their 
advantage but began to despise the commoners They monopo- 
lized the ownership of land or encroached on common lights ; 
oppressed tlie smaller cultivators , harassed the debtors to whom 
they had lent money on the secuiity of their persons and, in genei- 

* J B Bur}, A Htsior\ of G'’eece to the death of Alexander the Great, p 76- 

* ibid 
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al, made themselves hated The best proofs of this peiveision of 
oligarchy are peihaps die oligarchic oath quoted by Aristotle^ 
will be adverse to the common people, and contiive all I can 
against them ’) and, conversely, die general support given by t;he 
common people to the ‘ tyrants ’, who championed their cause 
against oligarcliies ' 

Tyranny 

These ‘ tyiants ' make their appearance in Gieece fiom about 
600 B c to about 500 B c Invariably, they came to power by 
taking up the cause of the oppiessed section of the people against 
the oligarchs, and retained it with the help of the meicenaries 
Pisistratus of Athens is a typical example About 560 b c he put 
himself at the head of the discontented poor in the State 

‘ One day when the maiket was at its fullest Pisistratus appeal- 
ed iiding in a chariot The horses and car were sprinkled with 
blood and the owner himself 3vas wounded The people quickly 
crowded round to hear what had happened They were told that 
his life had been attempted by his enemies in the opposing pai ties 
Before they had time to recovei fiom their surprise, one of his 
fi lends jumped up in die ciowd and proposed that, to prevent 
the repetition of so teriible an event, a bodyguaid should be given 
to Pisistratus to defend his person 

The bodyguard was given , it soon increased to a small aimy. 
Pisistratus Seized the Acropolis and made himself master of the 
State Later, he surrounded himself with a strong body of foieign 
mercenaries to maintain himself in powei 

Though tyrants came to power in an unconstitutional man- 
ner, by the use of force, many of them did useful service to their 
States For instance, Pisistratus himself at Athens and Thrasy- 
bulus at Miletus took gieat inteiest in the welfare of their people , 
they encouraged art and liteiature, promoted comrtierce, planted 
colonies and developed the navy Above all, they oveithiew the 
hated oligarchies and paved the way for demociacies But, 
nevertheless, the ‘ tyrannis ’ was generally disliked in Gi eece, 
because it went against the Greek love of freedom ‘ It placed in 
the hands of an unconstitutional luler aibitrary contiol, whether 
he exercised it or not, over the lives and foi tunes of the citizens ’ 

* Politics, ‘Everjman’s Librar} ’ edition, p 166 

• Alice Zimmern, Greek History^ p 89 
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It created a slavish feeling in subjects, and encouraged flattery. 
From the beginning of the fifth century b c it giadually declined i 

Jbemooacy 

Tyranny was in general replaced by democracy Democracy 
stresses the principle of numerical equality , it asserts, as against 
monarchy and aristocracy, that the mere fact of free birth is suffi- 
cient to constitute a claim to a share in political power Its work- 
ing m ancient Greece is best illustiated in the government of Atli- 
ens during the days of Pericles, to which we have already referred 
It IS sufficient to state here the general fact that there was a dnft 
towards demoa'acy in Greece from the beginning of the fifth 
century b c , and that democracies and oligarchies ‘ succeeded 
one another alternately in most of the cities till the battle of 
Chaeronea in 338 b c , put an end to the independence of the 
Greeks 


§12 THE LEGACY OF GREECE 

We have earlier referred to the fact that in spite of the differ- 
ences in size and outlook on life between the Greek city-State 
and the modern State, the latter has had much to learn from the 
former The most valuable of these contributions, as has been 
well said,2 is that the Greeks set up the first Rechts-staat of his- 
tory, a State in which the laws held sway * ‘ The Greeks endowed 
law with all the attiibutes of majesty and placed it above tlie 
ruler and even above the people ’ The civilized modem State 
has made the supremacy of law, as distinguished from the capnee 
of an individual, part of its tradition , to the extent that a de- 
parture IS attempted from this fundamental principle, as foi^ 
instance in the Nazi State, there may be said to be a return to 
barbarism 

Secondly, the Gieeks have left die moderns the results of their 
experiments in the art of government , diese experiments weie 
varied and rich indeed They tried monarcliy, aristocracy, oli- 
garchy, tyranny and democracy , they tried the unitary State and 
die federal After all, there is no new type of government left 
to invent, so that ‘ all that men can do is to ring the changes 

^ We cannot regard tyranny as a stage through which the Greek polity 
unnersally passes we find it m Athens, Sicyon, Megara, Corinth, Miletus, 
we do not find it in Boetia, Sparta, Elis 

Ruthnaswamy, op cit , p 34, and Gierke cited therein 
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upon those -which exist’, and in tins task the history of the 
Greek State is at once a guide and a warning Of particular 
interest in this legard is tlie analysis of difEeierit forms of govern- 
ment, an account of their strengtli and weakness, left us by the 
Greek thinkers, Plato and Aristotle Plato has, for instance, 
shown that ignorance, injustice, and political selfishness are the 
gieat defects of the democracy with whicli he was familiar the 
greatest pioblem of modem democracy is how to overcome these 
same defects By his insistence on true knowledge as the quali- 
fication for lulers, Plato also teaches us the lesson that good 
leadership in the State is at least as important as tlie ballot-box 
for Its well being 

In the field of political ideals, again, the modern State has 
quite a lot to leam from tlie ancient State and its thinkers The 
purpose of the State is to develop the good life , there is no dis- 
tinction between public and private morality, for, if tlie State 
itself is immoral, it cannot make its citizens moral ; citizenship 
is the capacity to lule and to be ruled , true politics can be 
built up only on the study of human nature as it is, and not on 
a fanciful conception of what man and the world ought to be ; 
1 evolutions are caused by the oraMng of men for equality, and 
their best preventives are the encouragement of the middle classes 
in the State and ‘ education in the spirit of the constitution ’ 
These are political lessons ivhich mankind can forget only at 
then peril. 
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CHAPTER Xin 


THE GOVERNMENT OF ROME 

r- 

§1 MONARCHY 

Rome made her appearance in histoiy as a monarchic city- 
State , she achieved her greatness as a republic , in the period of 
her decline she was imperial and despotic 

The royal period lasted from the foundation of Rome (about 
753 Bc)to5ioBC At the head of the State was the king or 
1 ex The method of electing the king shows that Roman' king- 
ship was a compound of tliree elements The king was at once 
the hereditary and patriarchal chief of the people, the chief priest 
of the community, and the elected ruler of the State On die 
death of a king, the sovereignty of the State leveited to the Council 
of Elders , they nominated a tempoiary king (interrex), who held 
office for five days , he nominated another elder witli whom lay 
tlie actual designation of the new king Finally, the clioice to 
kingship was approved by the assembled people, and the vote 
of the people was ratified by the approval of the gods, as given 
in the ceremony of inauguration Once elected, the king ruled 
for life He was the sole ruler and his powers were expressed 
by the word ‘ imperium ’ The imperium of the rex was techni- 
cally unlimited, bodi in peace and in war He was supieme 
judge, high piiest and commander-in-chief in war All officials 
weie appointed by him There tvere, however, two customaiy 
limitations to the king’s absolutism He was expected to consult 
the Council of Elders (the Senate) and, probably, to follow their 
advice , and he had to submit to the people foi their final deci- 
sion cases involving capital punishment 

By the side of the king stood the Senfite of about 300 mem- 
beis selected by the king foi life It was their privilege to appoint 
the interrex on the death of a king , they were consulted in die 
choice of the new king, and their sanction was necessaiy to ratify 
the vote of the assembled freemen But they were not supreme, 
for the choice of the king needed ratification by the commun- 
ity , and the king was not bound to accept the advice they 
tendered 
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Tile fiee citizens voted by ‘curiae’ in the Assembly of the 
people, and hence its name the Comitia Cunata The cuiiae 
were religious as well as political gioups which had developed 
a close coipoiate life, each with its peculiar worship, place of 
woiship, priests and festivals There were thirty such curiae 
in Rome A majority of the members of a curia decided its vote 
and the decision of the Assembly was determined by the majority 
of the groups The Assembly met at the summons and undei th 6 
piesidency of die king or of die mterrex It had the right to 
elect die king, but, as we have seen, diis i ight was limited to the 
acceptance or i ejection of the man named by the mterrex The 
Comitia Cunata could also hear capital cases if submitted to it 
by the king It was also summoned to witness leligious rites, the 
making of wills and adoptions 

During this monarchical peiiod, political lights were given 
only to one part of the community, the patricians , the remain- 
der, without political lights, were known as the plebeians Under 
the later kings, die piessure fiom the plebeians for some shaie 
in the government became stiong and led to the organization of 
a new Assembly, the Comitia Centuiiata, in which both the patri- 
cians and the plebeians had a place The name was derived 
from the century,^ which was the unit of voting in the Assembly 
The purely patrician body, the Comitia Cunata, however, con- 
tinued to exist 

In 5*10 B c Tarquin the Proud, the last of the kings, was ex- 
pelled from the State and the lepublican era began 

§2 THE GROWTH OF THE REPUBLIC (5IO-287BC) 
On the abolition of kingship, the power of the king, bodi 
civil and militaiy, was vested in two annually-elected officers, 
the consuls Besides the shoit tenn of the consulate, its dual 
character was another check on the power of the consuls, for 
one consul could foibid what his colleague had enjoined Fui- 
ther, a consul was compelled to allow an appeal to the people 
against a sentence which afEected the life or status of a citizen 
Rome had become a i epublic in the sense diat moharchy had 
been abolished, and the monarch’s power transfeiTed to elected 
heads , but tlie institution of the Republic did not, as yet, mean 

* The century is most likely a military term used to denote a small 
division in the army which nominally contained about 100 men 
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that the people had equal political power The plebeians were 
subject to three kinds of disabilities, political, economic, and 
social They, being poorer than the patricians, were always a 
minority in the Comitia Centuriata they could not hold politi- 
cal office ; and, besides, the patricians had entire control of the 
administration of the law, which was unwritten The law of debt 
was harsh , and the public land and pastures were allotted only 
to patricians The plebeians could not contract legally valid 
marriages with patricians 

The plebeians naturally desired to have these disabilities re- 
moved and to acquire political, economic, and social equality 
with the patricians The patricians tried to retain their privil- 
eges as long as they could, but, on account of pressure from the 
plebeians, were forced to give them up one by one The first 
success of the plebeians was the institution of the office of the 
tnbune in 494 b c to protect them against oppression by patri- 
cian magistrates In the same year a new Assembly, called tlie 
Concilium Plebis, composed exclusively of plebeians, came into 
being Th'e Concilium Plebis and the tribune became the in- 
struments through which the plebeians carried on their struggle 
for equality with the patricians From 456 b c the public lands 
of the State were given to plebeians as well as to patricians The 
laws of the State were codified in die Twelve Tables (451 bc) 
It was declared in 449 b c that laws passed by die Concilium 
Plebis were binding on the whole people, if confirmed by the 
Comitia Centuriata Foui years later intermarriage between the 
two ‘ordeis’ was legali7ed The offices of the consul, dictator, 
and praetor (jndge) were thrown open to plebeians in 367 b c , 
356 B c , and 337 B c , respectively In 339 b c it was ordered 
that one censor must be a plebeian Finally in 287 b c , the laws 
passed by the Concilium Plebis were declared to be binding on 


^ The predominance of wealthy men in the Comitia Centuiiata (Assembly 
of the Centuries) is evident from the following table 


CL^SS 

First Class 
Second Class 
Third Class 
Fourth Class 
Fifth Class 


PROPERTY OL iLIFICATION CENTURIES 

100,000 asses Itbrales (copper pounds) 8o 
75 000 ,, 20 

50 000 , 20 

25000 ,, 20 

1 1 000 ,, 30 


One \ote was gi\en to each century, and the First Class, though least 
numerous, was divided into 80 centuries See A H Allcroft and W F Masom, • 
Tutorial Hi tory of Rome, 4th ed , p 78 
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all, the people without ratification by any otlier authority. With 
the establishment of political equality between the two classes^ 

which this law marks, the ' stiuggle between the orders ’ was ovei 

' ( 

§3 CONSTITUTION IN THE THIRD CENtURY BC. 

We may now sketch briefly the republican constitution of 
Rome after tlie struggle between the ‘ orders ’ was ovei 

Executive officials 

(i) Two consuls weie elected annually by tlie Comitia Cen- 
turiata They took command abroad, represented the State in 
dealings with other States, punished those who withstood authoi- 
ity, summoned and presided ovei the Senate, had power to issue 
proclamations and were tlie heads of the avil admimstiation 

(ii) Six praetois were elected annually by the Comitia Cen- 
turiata Two of them acted as judges at the capital , four were 
sent out to administer the provinces of Rome, such as Sicily and 
Sardinia 

(ill) Two censois weie elected by the Comitia Centuiiata for 
eighteen months They had charge of finance, revised the census 
and framed the list of senatois 

’ (iv) Four aediles were elected annually Two weie known as 
the curule aediles, and were elected annually by the Comitia 
Tributa from among the patiicians and the plebeians in alternate 
yeais The other two were elected from the plebeians annually 
by the Concilium Plebis They acted as assistants to the consuls 
m the administration of the city, took charge of public records,, 
public buildings, and water-supply, regulated markets and per- 
formed tlie police functions 

(v) Eight quaestois were elected, annually by the Comitia Tn- 
buta and acted as paymasters of troops, and weie guardians and 
collectors of revenue 

(vi) Ten tribunes were elected annually from among the ple- 
beians Their original and primary function was to protect those 
members of their ‘ order ' who appealed to them personally for 
help against arbitrary acts or unjust sentences on the part of the 
magistrates To enable them to perfoim this function adequate- 
ly, the tiibunes weie given (a) the power to veto (intercessio) any 
order of a magistrate (except tlie dictator) which tliey thought 
was against the interests of their ' order ’ , (b) the right of using 
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force {coeicitio) , and (c) die light of ariestmg anyone who with- 
stood them (pi ehensio) It is no exaggeration to say that tlirough 
die use of these poweis the tribunate became a guardian of the 
whole State against the illegal proceedings of magistrates In 
addition to these powers, the tribunes also had the power of eli- 
citing lesolutions from the Concilium Plebis and of acting with 
.them in initiating legislation 

The assemblies 

Theie weie four assemblies in Rome The Comitia Curiata 
.(m which the people 's'oted by curiae) was the oldest but the least 
important at this time The main constitutional function reserv- 
ed to it was to pass formally the lek cm lata which was necessary 
to enable the magistiates to exercise their powers The Comitia 
denturiata (in which the people voted by centuries) elected con- 
suls, censors and praetors , enacted laws , had the exclusive right 
to declare war and heard cases involving die death penalty The 
‘Comitia Tributa was yet another assembly Here the people 
voted by tribes, of which there were thirty-five It elected the 
quaestors and the curule aediles , shared with the Centuiiata 
the power of legislation , and the curule aediles conducted be- 
fore it certain classes of cases, e g those involving the charge of 
usury The Concilium Plebis consisted of plebeians only. In 
.diis Assembly also, voting was by tribes as in the Comitia Tributa 
It elected tribunes and two aediles , passed laws and heard ap- 
peals against fines imposed by a tribune or a plebeian aedile 

The Senate 

The Senate consisted of 300 members, the list being revised 
by the censors once eveiy five yeais The censois were exj^ected 
‘ to clioose every most excellent citizen of any rank ’ , all ex-magis- 
trates were usually included in it In theory it was only the 
advisory body to the consuls, it could meet only if summoned, 
and could not command magistrates to take any course of action 
In practice, it was veiy poiverful , indeed the most powerful body 
in the State It exercised the power of previous deliberation on 
matters which had to be submitted to the people It gave diiec- 
tions to the magistiates on the conduct of their admmistiative 
duties It claimed the right of suspending a magistrate fiom his 
office, of exempting indh^iduals from tlie operation of the law, 
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and even of declanng niaitial law It pointed out flaws m legisla- 
tive enactments and in effect revised them Briefly, the assemblies 
and the magistrates defeired to the Senate m matters which'' they 
-were authorized to decide independently , 

This predominance of the Senate is explained by several fac- 
tois It was composed of the best men in the State Its members 
had a long tenuie of office These two featuies of the Senate 
were in striking contrast to the lelatively inexperienced character 
of the magistrates, and their annual tenure The natuie of the 
business which the Roman Government had to transact in an 
eia of wars, conquests, and expansion, also contributed to tlie 
Senate’s ascendancy, for it demanded men of experience and cool 
wisdom to duect the destinies of the State, the magistiates and 
the people were only too willing to be led by the supeiior wisdom 
of the Senate Finally, the chaiacter of the Roman citizens was a 
helpful factoi They weie mostly farmeis, who weie content to 
elect magistiates and express their opinions occasionally on pro- 
jects of legislation , unlike the Atlienians, they had neithei the 
desire noi the ability to take a more active part in government 
This constitution was in theoiy demociatic the people meet- 
ing in their assemblies ivere sovereign m legislation , they decided 
on peace and war, they periodically elected their magistiates 
Polybius, the historian of Rome (204-122 bc), aftei describing 
the sevQ'al parts of the constitution, piefeiied to describe it as 
one ‘in winch the elements of monaichy, aiistociacy, and demo- 
ciacy were all to be found, acting and leactmg on each other in 
a perfectly happy and harmonious combination' Our siiivey, 
however, would ratlier substantiate the verdict of Fowler ^ that 
it ‘was neither a democracy, nor a mixed constitution, noi a 
gOA^ernment of tlie best men m the State, but an oligai chy—th.Q 
most compact and powerful oligarchy that the ivorld has ever 
yet seen’ The key to the undei standing of the constitution lies 
in the poiver of the Senate 

§4 CHECKS AND BALANCES 

The lepublican constitution that Ave have just described is 
remarkable for its system of checks and balances The disposi- 
tion of power was made in sucli a way that Avhile the diffeient 
agencies of government Avere assigned definite poAvers, they fomi- 

^ 7116 City-State of the Greet i and Romans, p 220 
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ed mutual checks and so were pi evented from abusing then 
powers. Let us illustrate. 

The consuls, as we have noticed, had wide poweis ivhich were 
succinctly summed up in the word ‘ impeiium ' But there were 
several limitations to their poiver They held office only for 
one year. They were expected to consult the Senate Important 
matters affecting the welfare of tlie State had to be decided by 
the people Cases involving capital punishment had similarly 
to be decided by the people The tribunes could veto their acts. 
They could be tried for their mistakes after they had laid down 
their office Above all, tlie collegiate nature of the consulate itself 
was a check It was, however, characteristic of the system of 
checks and balances that the veto of the colleague was also limited 
It had to be pionounced in person , the power could be exercised 
only against a magistrate and not against an assembly , it could 
not be resorted to on the battlefield and must be directed against 
a matter partially advanced toward completion The tribunes, 
like the consuls, had impoi tant poweis , but tliey too were checked 
by the collegiate chaiacter and the short term of their office , then- 
veto, like that of the consul, had to be exercised in person and at 
the moment when the contemplated action was being taken 

The principle of checks and balances applied not only to 
executive officeis, but to the Senate and the assemblies as well. 
Thus the Senate, with all its wide powers in practice, was in theory 
only an advisory body , its advice could be i ejected It could 
meet only if summoned by magistiates The assemblies had, 
as we have seen, legislative, elective and judicial powers , but 
they too were in some ways limited these bodies could meet 
only if summoned , there weie several assemblies performing 
different functions and their powei of discussion was not great 

§5 THE TALL OF THE REPUBLIC 

From about the middle of the second century b c we notice 
in Rome a tendency for republican institutions to fall into dis- 
repute The Republic had rested on foui clear principles • di- 
vided authority , a shoit tenuie of office for magistiates , the final 
decision of important matteis of state by the people , and the re- 
fusal to give unlimited military powers to any magistrate within 
the city, the exercise of impeiium within the city being limited 
by the right of appeal and by the tribunician v^eto But time 
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and again, from 133 bc, wide executive- authonty was concen- 
trated in the hands of a single man specially designated by the 
vote of tlie people Marius was consul six times, from 107 b c 
to 100 B c , Pompey was consul twice, in 70 b c and in 55 b c , 
and pro-consul and consul in 52 b c., Julius Caesar was made dic- 
tator for an indefinite peiiod fiom 48 b c , was consul for five 
' years, and ivas invested with other wide powers such as those of 
making war and peace and appointing governors to tlie provinces. 
The brilliant adiievements of these men appai-ently justified the 
departure from the accepted republican principles But, in 
reality, it was fraught with grave danger to the Republic Foi, 
with the support of the army at then command and witli their 
prestige as successful generals, these men were able to impose 
their will on the populace at home and transform the Republic 
' into an effective despotism This trend of events is clearly notice- 
able during the time of Julius Caesai, but becomes most marked 
during the prmcipate of Augustus The primary cause foi this 
transformation of the Republic into tlie Empire was undoubtedly 
that by this time Rome had by conquest become mistress of vast 
dominions Necessarily the governors sent to rule the distant 
parts of the Empne enjoyed wide discretion, and were practi- 
cally independent of the home government Briefly, the form 
of government adapted to a city-State was found inadequate for 
the task of imperial rule 

The prmcipate of Augustus lasted from 27 b c to a n 14 , 
it was so called because Augustus was first citizen, prmceps ctvium. 
The prmcipate was founded on the concentration in a single 
pel son of the essence of powers extracted from the chief republi- 
can magistracies, supplemented by a few special prerogatives 
The two chief bases of the power of Augustus were 

(i) The pro-consular imperium. This carried with it the com- 
mand of the army and tlie fleet, and power over the most import- 
ant provinces It was essentially a military command, and norm- 
ally It could confer no power within Rome Augustus, however, 
was allowed to exercise it witliin the walls of Rome , he could 
therefore rule the provinces without leaving Rome Besides, his 
pro-consular command was declared to be superioi to that of 
other pro-consuls. 

{ii) The tribunician power In virtue of this he could con- 
trol the magistrates and the Senate and exeicise an unlimited 
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power of veto Both these powei-s he held virtually for life Be- 
sides, though teclimcally he was not consul, he was granted equal 
rights with the consul of convening the Senate and introducing 
business, of nominating candidates for election by the people 
and of issuing valid ordinances He was also placed on a level 
with the consul in outward rank These anangements preserved 
the forms of the Republic, while they recognized the authoiity 
■of the man who was the effective master of the State 

The Senate not only continued to exist but was nominally 
given added power Half the Roman provinces, the more settled 
•ones, were given over to its administration It was given juris- 
'diction over important political cases within the city and appel- 
late jurisdiction over cases fiom provinces lyith it lested the 
formal choice of the princeps , it enacted laws on domestic mat- 
teis So great was the appearance of its power that the new 
government js sometimes described as a ‘ dyarchy ’, i e a system 
of dual control by the princeps and the Senate This was true 
only in appearance, for what the Senate did, it did with the pei- 
Tnission of the princeps 

The popular assemblies lemained, but shorn of much of 
their former power They were hardly used as courts of appeal , 
popular legislation almost ceased The only power that remain- 
•ed to them was that of electing the officers of the State Even here 
their impoitance was limited in two ways the princeps ‘recom- 
■mended ’ candidates for their choice and, secondly, the officials 
appointed by the princeps tended to override consuls, praetois 
and others 

The constitution under Augustus may properly be desmbed 
as ‘ an absolute monarchy disguised by the forms of a common- 
wealth ’,1 though Augustus himself might say, ‘ I stood before 
all others in dignity, but of actual power, I possessed no more 
than my colleagues in each several magistracy.’ The office of 
princeps really abrogated the four republican principles we 
mentioned earlier divided control, short term of office, popular 
power and the dissociation within the city of Rome itself of the 
■military from the civil power 

From the time of Augustus, Rome was, therefoie, an Empire 
This continued, with various vicissitudes, till about ad 476, 

^ E Gibbon, The History of the Decline and Fall of the Roman Empire, 
•Vol I, ch III 
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which date may be said to mark the beginning of tlie medieval 

peiiod 

§6 THE government OF THE EMPIRE 
By the time of Augustus, Rome had to manage a vast Empiie 
including Macedonia and Achaea, part of Africa, the Spains, 
Sicily, Sardinia and Coisica To govern this Empire, the Romans 
invented no new system , they adapted their constitution to cover 
the administration of the piovinces 

The subject communities of Rome were grouped as piovinces^ 
A province meant pioperly the ‘ department ’ oi ‘ spheie of com- 
mand ’ assigned to a Roman magistiate It was in fact an aggre- 
gate of States or communities with diverse rank and status, con- 
stituted as a piovincia The p'tovincia of Sicily, for instance, 
contained 68 such communities Some of them, like Atliens and 
Sparta, were technically free States, not subject to the control of 
the provincial governor, peimitted to follow then own laws and 
free from liability to pay tribute Their main obligations were 
to follow Rome in her foreign policy and to supply her with 
military contingents Others weie tiibutary States subject to- 
tlie jurisdiction of the goveinor. 

The governor was responsible for the administration of the 
province His duties were to defend it fiom foreign attack, 
to watch ovei the conduct and policy of tlie people subject 
to his charge and to decide, or remit to Rome for decision, 
cases involving loss of life Fiom 146 b c down to the later 
years of the Republic, the Senate drew up a set of legulations 
for each new province, which the governor was expected to ob- 
serve , a commission of ten was also sent to each province to co- 
operate with the governor in putting them into execution, and 
in arranging such details as seemed necessary This body of 
regulations foimed the lex piovmciae, or the constitution of the 
piovmce Money, tioops, and subordinate officials were piovided 
by vote of the Senate The general system of taxation was to collect 
a tenth of the produce of the land , those who had no land paid 
a poll-tax There weie, fuither, indiiect taxes such as port dues 
t)irect taxes were collected by the local authorities and paid to 
the governor’s financial assistant , the land-tax and indirect taxes- 
were sold to tax farmeis, who paid a fixed sum to the State for 
the right of collecting them 
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The Roman provincial system had several defects The most 
serious of these was the freedom of tire governors fiom all effec- 
tive control, notwithstanding the checks that were provided The 
governor after resignation was liable to prosecution ‘ But the 
courts were distant, tlie routes difficult, and the alien plaintiff 
must seek justice from the defendant’s friends and accomplices ’ 
The result of this was the practical irresponsibility of the go\er- 
nor, general extortion horn the provincials, and maladministra- 
tion ‘ The Roman governor in his arrogant behaviour and 
general tyranny ’, says T M Taylor, i ‘ resembled ratlier a Per- 
sian satrap than a republican magistrate.’ These defects were 
only aggravated by the existence of annual commands, the ab- 
sence of an organized civil service and of some central authority 
at home not interested in provincial misrule, which might be 
expected to enforce responsibility on the governors The govern- 
ing class in Rome was rather interested in exploiting the pro- 
vinces for their own profit * Even the population of the capital 
at home got their share of the spoil in the frequent distributions 
, of corn and money 

Under the Empire, a conscious attempt was made to leform 
the system The governors were kept at their posts for longer 
teims They were paid regular salaries and forbidden plunder 
An estimate was made of the resources of the Empire, and the 
burden of taxation was apportioned according to capacity The 
system of farming the State dues was ended The middleman gave 
place to the official and the official was taught to act as the ser- 
vant of the State Communications were improved, and seived 
as an important unifying agency An efficient civil service was 
developed 

§7 RIGHTS AND DUTIES OF ROMAN CITIZENSHIP 

The normal mode of acquisition of citizenship was of course 
birth by Roman parents Exceptional modes were the conferment 
of citizenship by the State on foreigners and the manumission of 
slaves 

The rights of a citizen under the developed Republic aie usual- 
ly divided into two kinds— private and public The private 
rights were 'jus commei cium and jus connuhium^ The first is 

^ A Con^Ututional and Political History of Rome, p 202 
' H F Pelham, Outlines of Roman History, p 170 
’ Greenidge, Roman Public Life, pp 35-6 and 136 
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‘ the legal capacity to acquire full lights in every hind of pro- 
perty^ to effect its acquisition, and to tiansfer it by the most bind- 
ing forms, and to defend tlie acqun-ed right in one’s own person 
by, Roman process of law ’ The second is ‘ the right to conclude 
a marriage which is.regaided as fully valid by the State, and 
which, therefore, gives rise to the patiia potestas* The public 
rights were those which enabled the citizens td have a share in 
government, viz the lights of voting in tlie assemblies, of standing 
as a candidate foi the various elective offices of the State, such 
as those of consul and praetor, and of serving as a fully-equipped 
soldier in the legions 

The Roman citizen, says Fowlei,i ivas the most highly piivi- 
leged person in the civilized iVorld of that day The great 
prize of his citizenship was not so much the possession of public 
lights as ‘ the legal protection of his person and his property 
wherever he might be in the Empire No one could maltreat 
his peison with impunity He could do business everywhere with 
the certainty that his sales, purchases, and contracts would be 
recognized and defended by Roman law , the non-citizen had 
no such guaiantees for his transactions ‘To live a life of secu- 
rity and prosperity you must be a Roman citizen ’ 

The citizen also had ceitain duties which he owed to the 
State These were, obedience to law apart, twofold (i) Pay- 
ment of tribute This was levied on all property, and was a fixed 
amount, viz one tenth per cent Accoiding to Taylor,^ this is 
said to have been abolished by the patiicians after the overthrow 
of the monaichy as a concession to the poor citizens, but was 
soon revived After the introduction of the principle of making 
the soldiers’ pay a direct charge on the treasury, it was only 
levied in tune of necessity, when othei sources of revenue did 
not suffice , it was regarded as a loan and was repaid when the 
treasury was full When the revenues from tlie provinces had 
increased, the tiibute was dropped It was not levied after 
167 B c. 

(it) Militai*y seivice The normal duiation of service was, 
in the Republican period, sixteen or at die most twenty yearly 
campaigns ^ foi the foot-soldiei, and ten campaigns foi the knight 

' Rome, pp 132-3 - op cit , p 192 

Greenidge, op cit , p 13S 
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This duty incidentally implied another , the piesence of the citi- 
zen at the census foi legistiation 

There was another class of citizen recognized by Roman Law^ 
iiz the pmtial citizen He possessed tlie private but not |;he 
public rights ; he was also subject to the duties of Roman citizen- 
ship This status was confeired by Rome on the citizens of some 
towns which it conquered 

§8 THE LEGACY OF ROME 

The gieat service that Rome rendered to political develop- 
ment and the political education of the world was that it passed 
large masses of savage and semi-savage tribes through the yoke 
of political discipline and taught them the way of life of the 
State ‘ Rome was it has been tvell said by C D Bums, ‘ the 
political teacher and oiganizer of the peoples of tliree continents 
and thereby Rome has bequeathed the ideal of law and oidei. 

The Roman love of order and unity was so strong that the 
men of the Middle Ages were obsessed by the notion of the 
political unity of the world in the face of the most disintegiat- 
mg forces This idea took definite shape in the conception of the 
Holy Roman Empiie And, according to C F Strong,i this 
Roman love of unity is the basis of the peisistent dream among' 
modems of the ultimate establishment of some international or 
supei -national authority for the prevention of war 

In the field of political organization, the contributions of 
Rome have mainly been the mixed constitution and the piinciple 
of cliecks and balances embodied in that constitution and ex- 
pounded by her famous historian, Polybius In the Roman con- 
stitution, as we have seen, the consuls represented the monarchic 
element, the Senate was aiistociatic and the assemblies weie demo- 
a'atic Each one of tliese exercised some check on the otheis, no 
one being able to act effectively ivdthout the consent of all Thus 
an elaborate system of checks and balances was aeated Poly- 
bius was among the fiist imters to perceive the advantages of a 
mixed constitution and of cliecks and balances in the organization 
of government 

Above all, the distinctive gift of Rome to civilization has been 
hei system of law, which is now the basis of the legal systems of 
many European countiies The foundations of Roman law, as 

^ Modern Political Constitutions, p 22 
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we have seen, may be traced to the Republic , it was, however^ 
under the Empiie that it developed into a logical system This 
apart, the distinctive contiibutions of Rome in the sphere of law 
have been twofold First, in tlie words of Maclver,i it was Rome 
that libel ated the universality of law, and ‘ fiist embodied in one 
comprehensive and unified code the distinctive order of the 
State ’ Before Rome, 'the piotection of tlie law had been a politi- 
cal privilege, fully available only to the citizen body The 
sti anger required a citizen-pation before he could enjoy the guai- 
antee of law The idea that law has a common application to 
all persons within a political teriitory had been alien to the 
Gieeks and was worked out by Rome This she did by develop- 
ing what is known as jus gentium, i e ‘ the ia^v which all men 
everywheie obey’, evolved by the Roman praetors out of piinci- 
ples piesumed to be the common basis of justice for aliens and 
Romans alike Secondly, tlie Roman conception of the law of 
nature^ has been of great value Accoiding to Cicero, the law of 
nature is but 

‘right reason, whicli is in accoi dance widi nature, applies to 
all men, and is unchangeable and eternal By its commands 
this law summons men to the perfonnance of then duties , by its 
prohibitions it restrains them from doing wrong ’ 

The value of this conception in later days has been great it has 
helped to keep before tlie mental vision a type of perfect law to 
which human law is expected to approximate , to sweep away 
ideas and institutions which have become obsolete, e g slavery ; 
to advance the cause of fi eedom against arbitrary rule , to devel- 
op the doctiine of equality, as all men were declaied by nature 
to be equal, and to inspne jurists in the seventeenth centuiy 
(eg Giotius) to lay the foundations of international law 

§9 DECAY OF THE CITY-STATE 
The history of ancient city-States shows that tlieir decay was 
bi ought about by three causes internal quairels , inability to 
withstand attack by poweiful country-States , and expansion It 
is inteiesting to reflect that all these are i elated in some way to 
the small size of the State, as will be seen in the sequel 

The internal dissensions within the Gieek city-States became 

‘ The Modern Slate, pp 103-1; 

The Romans did not invent it , it can be traced to the Greeks 
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marked in the fifth century b c In , the oligarchic cities, the 
ridier and luling class oppressed the Demos, and got rid of the 
most dangerous of its leaders ; in the democratic States, the 
Demos exiled the few rich. This second point is illustrated by 
the events which took place in Naxos The Demos of Naxos 
sent a number of its oligarchic party into exile in 501 b c , the 
exiles went to Miletus and asked help of its ruler, Aristagoias 
He asked for aid from the Persian satrap ^ This is a story which 
IS constantly repeated in various forms during the fifth and fourth 
centuries b c ‘ Greeks, quarrelling among themselves, allow the 
common enemy to be called in ' The primary reasons for these 
internal feuds^ were inequality and jealousy 

‘ The cause of all these evils ’, writes Thucydides,^ ‘ was the 
love of power, originating in avarice and ambition, and tlie party- 
spint which IS engendered by them when men are fairly embark- 
ed in a contest For the leaders on either side used specious 
names, the one party professing to uphold the constitutional 
equality of the many, the other the wisdom of an aristocracy, 
while they made the public interests, to which in name only they 
were devoted, in reality their prize Striving in every way to 
overcome eacli other, they committed the most monstrous crimes , 
yet even these were surpassed by the magnitude of their revenges, 
which they pursued to the very uttermost, neither party observ- 
ing any definite limits either of justice or public expediency, but 
both alike making the caprice of the moment their law ’ 

Aristotle is inclined to emphasize the desire for equality as the 
root cause ‘ Upon the whole ’, says he,^ ‘ those who aim after 
an equality ai'e the cause of seditions ’ The effect of inequality 
was aggravated by the small size of the State, because the com- 
fort of the few, as contiasted with the suffering of the many, was 
more manifest when ‘ the rich man daily met the poor man and 
scorned him , the poor man daily saw the rich man and hated 
him ’ 

The inability to withstand attack by powerful country-States 
is directly rela'ted to the size of the city-State, and is best illustrated 
from Greece The Macedonians were a people devoted to mili- 
tary pursuits, inhabiting a large territory to the north of Greece, 
and united undei a strong military genius To resist such 

* Fowler, The Ctty-Sfaic of the Greeks and Romans, pp 248-9 

“ Technically called stasis 

® Works (trans B Jowett), Vol I, pp 243-4. 

* Politics (Everyman’s Library edition), p 143 
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a people as the Macedonians, says Hammond, the Gieeks would 
have to do the impossible 

^ ‘ to unlearn in a moment all tlie maxims of jealous precaution 
against rival cities by which they had regulated their conduct, to 
give up the practice of politics in miniature and understand at 
once what was needed in politics on a larger scale ’ 

As It was, their jealousy prevented united resistance and, after 
the battle of Cliaeionea in 338 bc, Greece lay at tlie meicy of 
Philip, King of Macedonia 

The last cause is tlie expansion of the city-State, such as took 
place when Rome .became an Empu'e Not only did she deprive 
many cities of their independence and, ther^efore, of their state- 
hood, but she herself lost the compactness so essential to a city- 
State 
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CHAPTER XIV 


MEDIEVAL EUROPEAN POLITY 

§1 FEUDALISM* ITS MEANING 

The most outstanding feature of medieval Europe, from 
A D 476-1500, was feudalism, the name given to the form of society 
and government which then prevailed, and which attained its 
most perfect development in the eleventh, twelfth and thirteenth 
centuries Its essential characteristics were . (z) the holding of 
land by a vassal from a lord , (zz) the existence of a close personal 
bond between the lord and the vassal , and (zzz) the full or partial 
rights of sovereignty which the holder of an estate had over those 
living on it An estate of this nature, whether big or small, was 
called a fief or feud , hence the term feudalism 

According to feudal theoiy, the kings of the earth were vas- 
sals of the emperor, 1 who was God’s vassal They received their 
dominions as fiefs to be held on conditions of loyalty to their 
lord Each king, in turn, parcelled out his kingdom into a cer- 
tain number of laige divisions, each of which he granted to a 
single man, who promised in general to be faithful to him and 
to serve him So long as he fulfilled his duties, he continued 
to hold the lands, and his heirs after him, on the same terms 
In the same way, die tenants-in-chief of the king divided their 
land among vassals on like conditions , these vassals, among 
odiers, and so on down through any number of stages 

The king, on receiving his fief, was entrusted with sovereignty 
over all persons living upon it , he became their law-maker, their 
commander, and their judge 

‘ Then, when he parcelled out his fief among his great men, 
he invested them, within the limits of the fiefs gi anted, with all 
his own sovereign lights Each vassal became a virtual sovereign 
in his own domain And when these great vassals subdivided 
their fiefs and gi anted paicels to otheis, they in turn invested 
their vassals widi moie or less of those poweis of sovereignty with 
which they themselves had been clothed 
^ See §4 below* 

" P V N M)eis, Mediaeval and Modern Htstoiy, p 76 Myers notes 
that the holders of small fiefs were not allowed to exercise the more import- 
ant functions of so\erelgnt^ Thus though in France in the tenth century 
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The key to the understanding of feudal society is thus to be 
found in the i elation of the \assal to his lord The vassal owed 
his lord fidelity , this was promised by him at the ceremony of 
homage 

‘The vassal came befoie his lord, bareheaded and unanned, 
and declared on his knees that he became his “ man ” The loid 
then kissed him and laised him fiom his knees Then the vas- 
sal swore fidelity (fealty) to his loi-d ’ 

Among other obligations of the vassal to his lord weie military 
service, normally limited to forty days a yeai , rent for his land 
and house , work at die lord’s fields for a certain number of days 
in the year , aids on such occasions as the knighting of the lord’s 
eldest son, the marriage of his daughter, the lansoming of his 
person if he were made a piisoner of war, relief or die pay- 
ment made when a new heir succeeded to the fief , fines upon 
alienation paid when the land was alienated by the vassal to 
another, lodging and hospitality to the lord and his followers 
on his journeys or hunting expeditions , and attendance at the 
lord’s court If a vassal died ivithout heirs his property reverted 
to the lord If he were guilty of treason, the lord might claim 
his possession by forfeiture ■- 

The one great duty of the loid to his vassal was to piotect 
him . to avenge Ins vassal’s ivTongs, to defend his rights and to 
secuie him justice in all matters This was very important at 
a time when there was general insecurity 

§2 THE POLITICAL CONCEPTIONS OF FEUDALISM > 

The most important assumption underlying feudalism was 
that the individual’s relation to land tended to determine his 
political rights and duties 

‘ The public duties and obligations which ordinarily the 
citizen owes to the State ’, says Adams, ^ ‘ are turned into private 
and personal services which he owes to his lord m return for land 
which he has received from him The State no longer depends 
upori its citizens, as atizens, for the fulfilment of public duties, 
but it depends upon a certain few to perform specified duties, 
which they owe as vassals of the king, and these in turn depend 
upon their vassals for services, which will enable them to meet 
their own obligations towards the king’ 

there were about 70,000 fief holders, only between 100 and 200 had the right 
to com money, levy taxes, make laws, and administer their own justice 
G B Adams, Civihzahon during the Middle 4 ges, p 195 
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The landless man, in fact, had no privileges as a citizen ; he had 
to find a lord if he wanted protection and a place in the social 
system. He therefore entered the service of some large land- 
owner, in some capacity or other, and obtained protection*; in 
return he fulfilled certain specific obligations This brought 
about ‘ the substitution of personal loyalty to a superior for the 
tie of common citizenship 

In this basic conception is implied another • the fusion of 
governmental rights with land tenure, i e. the landlord had some 
important governmental rights over the freemen residing on his 
land He could decide property titles, make military levies, com 
money, levy taxes and hold his own independent courts of justice 
Indeed from this point of view feudalism may rightly be defined 
as ‘ the identification of landed property with sovereignty 
Sovereignty, indeed, of this petty pai celled kind had become a 
private hereditary possession, an item in the family assets 

Thirdly, the State was disintegrated It no longer acted as 
a whole, but in semi-independent parts The central authority 
did not act directly upon all individuals alike throughout a 
common territory Feudalism was, indeed, the negation of central 
government and administration The king controlled directly 
only his immediate vassals , other men, lower down in the series, 
could be reached from above only through then immediate lords 
Authority filtered down to the lower grades of society thiough 
the higher. Feudalism was a system ‘ not of general obedience 
to common law, but of personal obedience and subordination 
founded upon landownership ’ A community in which import- 
ant governmental powers were held by large landowners, and in 
which the central government was weak, was very imperfectly 
orderly in practice 

§3 MERITS AND DEFECTS 

With all Its imperfections, feudalism has rendered inestimable 
service to the European polity The political unity and the way 
of life of the State, built up laboriously by Rome in western 
Europe, were threatened with complete destruction in conse- 
quence of tlie baibarian invasions which caused the downfall of 
her Empire At sucli a time, by welding together the strong 
sentiment of personal loyalty and the stable attachments con- 
nected with the possession of land, feudalism gave some order 
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and avoided total chaos , it provided ‘ a tempoiaiy scaffolding 

or framework of order on which a truer national life could grow 

Secondly, it fostered among the big landlords self-reliance 
and love of peisonal independence ' ^ 

‘ Turbulent, violent, and ungovernable as was tlie feudal aris- 
tocracy of JEurope,’ says Myers,i ‘ it performed the grand seivice 
of. keeping alive during the later medieval period the spirit of 
liberty The feudal loids would not allow themselves to be 
dealt with arrogantly by their king , they stood on their rights 
as fieemen ’ 

‘By God, Sir Constable ’, says Edwaid I of England, ‘ thou shalt 
fight in France with me oi hang ’ ‘ By God, Sir King ’, is the 
reply, * I will neitlier fight nor hang ’ The barons in England 
prevented kings from becoming too despotic and tyrannical, as 
may be seen fiom the history of King John’s reign , at a time when 
the yeoman and the burgher had not become bold enough ta 
resist the monaicli, this was a real service to the cause of freedom 

The defect, however, of tlie feudal system was, as may be 
seen from the foiegoing discussion, ‘ the confusion of public and 
private rights ', which was yet essential to it It also rendered diffi- 
cult the formation of strong national Governments, as a country 
was split up into a vast number of piactically independent princi- 
palities Briefly, it was liable to the disease of anarchy , indeed 
where the private owneiship of land by a feudal chief was the 
basis of social older, anarchy was, we may say, inevitable Adams’ 
lemark that ‘ the feudal system was confusion roughly organized ’ 
sums up Its true place in the evolution of European polity 


§4 TWO UNIFYING FORCES 

The Chwch 

The separatist and disintegrating tendencies of feudalism 
were in striking contrast to the magnificent medieval ideal of 
the Respuhlica Chiistiana, in which churchmanship was co- 
extensive with citizenship— a univeisal Christian society, living 
under one principle of life, and divinely ordained to be governed 
by two authoiities, the spiiitual and the tempoial (the Catholic 
Church and the Holy Roman Empire) in accordance with divine 
and natural law On account' of the weakness of this ideal in 
Its application to the actual problems of government (i e on 

* op cit , pp 86-7 
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account of the absence of the means for deciding -what functions 
pertained to tlie religious and what to the secular aim), quarrels 
iiook place between the Church and the Empire We are not con- 
cerned here with their quarrels, but rather with tlieir sei vices 
as unifying influences 

The Church had internal unity Its officials were definitely 
connected by the use of one language and in general agieement 
as to the nature of the world and the duties of man Their cus- 
toms and traditions, even apart from religious ritual, were the 
same The Church recognized no boundaiies, whether of baron- 
ies or of States as limits to its own spiritual sovereignty 'Its 
lesson was brotherhood, and that lesson, though often neglected, 
was never completely lost sight of or forgotten Its influence 
was exerted on the side of the one who proved himself capable 
of creating larger wholes of political authority Its laws were 
not diverse, but always the same and reached the people tlnough 
the administration of ecclesiastical courts The Church, says 
Ernest Barker,i enthroning itself over Christian society, makes 
a^ great and gallant attempt to unify all life, in all its reaches, 
political, social, economic and intellectual Politically, it at- 
tempts to rebuke and correct kings for internal misgovernment, 
as when they falsify coinage, and for external misdoing, as when 
they break treaties Socially, it controls the life of the family 
by the law of marriage, which it administers, and the life of the 
individual, by its system of penance , economically, it seeks to 
regulate commerce and industiy by enforcing just prices and 
prohibiting usury, as it seeks to control the economic motive in 
general by its conception of property as a trust held for the 
general benefit and by its inculcation of charity , intellectually, 
it develops a single culture in the universities which are its organs, 
and in the last resort it enforces that culture by the persecution 
of heiesy and by excommunication , for ‘ if you were excommuni- 
cated by the authorities of the Church you lost all legal and poli- 
tical rights ’ Truly may it be said that the Church was the 
State in tlie Middle Ages 

The Holy Roman Empne 

Like tlie unity of the Chuich, the idea of one universal tem- 
poral State was preset ved through the institution known as the 

^ E Barkei, m F T C Hcarnshaw (ed ), The Social and Political Ideas 
of some Great Mediaeval Thinkers, p 15 ^ 
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Holy Roman Empne The Empiie came mto existence when 
Charles the Gieat, King of the Franks (ad 768-814), succeeded 
in bringing together under his swoid the teiritory now included 
in Germany, Switzerland, Hungary, most of Italy, France and 
Belgium It was on Chiistmas Day 800 that he was ci owned by 
the Pope as empeior of Rome- With various vicissitudes, tlie 
Empire continued to exist till 1806 when Fiancis II resigned the 
imperial digmty For the laigei pait of its history, it was an 
Empire only in name , in effect it was not moie than the soveieign- 
ty of Geimany and Italy vested in a Germanic prince , but it 
at least kept alive the ideal of the unity of Christendom 

Essentially, as Biyce has pointed out in a classic analysis,^ tlie 
Holy Roman Chmch and the Holy Roman Empire were one and 
the same thing, the universal Chiistian society in two aspects 
as divine and eternal it had for its head the Pope, to whom souls 
had been entrusted , as human and tempoial, the emperor, com- 
missioned to rule men’s bodies and acts To the position of the 
emperor, we aie told, tliiee duties were attached He who held 
it must typify spintual unity, must preserve peace and must be 
a fountain of all law and justice, by which alone among imper- 
fect men peace is presented and restoied Placed in the midst 
of Europe, the emperor was to bind its people into one body, 
aremmding tliem of tlieir common faitli, them common blood 
and their common inteiest in each othei’s welfare He settled 
disputes between warring States, and lepresented the common 
interest of Chiistendom in such matteis of moment as the cru- 
sades To him the piinces of Euiope weie bound to render 
obedience , he could punish offenders against the public order 
' of Christendom 

‘And tliat he might be the peace-maker, he must be the ex- 
poundei of justice, and the authoi of its concrete embodiment, 
the positive law , clnef legislator and supreme judge of appeal, 
the one and only source of all legitimate authority ’ 

The Holy Roman Empne has been described by Frantz as 
the keystone of the arch of the whole temporal order of the 
Middle Ages , yet ‘ it was not a coeicive autliority that the German 
■emperor, the head of the Holy Roman Empire, exeicised over 
the rest of Euiope, it was lathei a moral authoiity’ It was 
characteristic, too, of the men of the Middle Ages that, demand- 
* The Holy Roman Empiie, ch VII 
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ing tlie existence of an emi^eior, they caied little who he was or 
how he was chosen, so long as he had been d.uly inaugurated. 
And they were not shocked by the contiast between unbounded 
rights and actual helplessness, for at no' time in tlie world’s 
history has tlieory, professing all the while to control practice, 
been so utterly divorced from it.^ 

§5 MEDIEVAL CITY-STATES 
From the eleventh century to the fourteenth, there was, 
tlu'oughout Europe, a maiked rise of towns to prominence The 
growtli of trade and industry had made them wealthy , they 
now demanded self-gov^ernment Towns developed in England, 
France, the Nethei lands, Germany, and Italy , they acquired most 
power in Germany and Italy, where the central government was 
weakest In Italy, indeed, they weib virtually independent little 
City-States of the ancient Greek type 

Eveiywheie the principal cause of the growth of towns was 
the facility they offered to industry and commerce and, con- 
sequently, to the ina'ease of wealth Being walled towns, forti- 
fied and organized for defence, they also provided greater security 
tlian the neighbouiing country— an important consideration in 
those days of general insecuiity The urban populations were 
interested in developing then tiade and industry They found, 
however, that tliey could not succeed in their endeavour unless 
they first got rid of their vexatious obligations to the feudal lord 
in whose domain they were situated their liability to satisfy 
uncertain and incoiwenient demands for money, to submit them- 
selves to multiple jurisdictions and to the inconveniences arising 
from the unfree status of many of tlie ai tisans who had onginally 
been slaves They began to demand conditions under which, 
as Fisher put it bluntly, money could safely be made In broad 
outline, they claimed 

‘ to be permitted to compound for then own fann or taxes, 
to be permitted to make their own by-laws, to be relieved of 
onerous feudal servitudes, to have tlieii civil suits tried in then- 
own courts and within their own walls, to be able to select their 
oivn officeis, and that serfs resident for a year and a day within 
a town or boiough should be regarded as fiee ’ ^ 

^ Brjce, op cit 

“ H Piienne, Medieval Cities y pp 176 7 
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What tliey wanted, m fine, was a more or less extensive degree 

of political autonomy and local self-government 

The movement for emancipation is everywhere marked by the 
demand for a charter from the suzerain— be he baron, prelate, 
prince or emperor— embodying the liberties claimed In some 
cases, this was obtained by a monetaiy transaction, as at London , 
elsewhere through a revolutionary process, as at Laon and Beau- 
vais in northern France and Milan in Italy , and in others, by 
' a peaceful process of peirnitted growth as at Tournai and 
St Omer in Flanders 

From the charteis that have come down to us, it is deal that 
the freedom conferred on towns vaned enormously There is 
' no need for our purpose to take account of the differences in de- 
tail Broadly speaking, two kinds of chartered town are found ^ 
The first and larger class includes communities enjoying certain 
privileges under the rule of seignonal functionaries A smaller 
class consists of those which are not only privileged but ‘ free ’ ; 
that is, self-governing bodies corporate Often the one class 
shades off into the other 

The burgesses of the fiist type of city (e g St Riquier and Bre- 
teuil) are found to enjoy the following privileges a free status, 
the freedom of the land with die light freely to transfer it, convey 
It, mortgage it, and make it sen^e as security for capital , the town- 
peace ‘ protected by special pains and penalties ’, die right of 
trade , commutation for a fixed money-rent of their servile dues 
and obligations, such as that of furnishing the feudal seigneur 
with lodging and subsistence during Ins tours, taking up aims at 
his summons, using die common ovens, mills, etc , the right to col- 
lect market-tolls , commeicial jurisdiction , a monopoly of certain 
staple industries in the town and neighbourhood and rights of 
pre-emption over all imported wares 

It is to the second type of medieval city that the term ‘ city- 
State is more appropriate, for, in addition to the privileges 
mendoned above, they enjoyed self-government The charter 
secured by the city of St Omer in 1127, instance, recognized- 
the city as a distinct legal territoiy, provided with a special law 
common to all inhabitants with special aldermanic courts and a 
full communal autonomy Its inhabitants were given the right 

^ H W C Davjs, Mediaeval Europe, p 218. 

' Pirenne, op cit , pp 197-8 
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to be tried b)- magistrates lecruited, and often elected, fiom tlieir 
midst In Italy, in the soutli of France, and in parts of Germany, 
these magistrates were called ‘ consuls ’ , in the Netherlands and 
in northern France, echevins or aldermen ; and elsewhere, 'jures 
or jurors Cities of this class were administered by councils, 
•each with a president at tlie head, known in France and England 
as the mayor and in Germany as tlie burgomaster, who represent- 
ed the city in negotiations witli the lord, the king or with other 
•cities In some of the cities, a mass-meeting was held to elect the 
magistrates and councils, to vote taxes, audit accounts and decide 
•on all questions of impoitance The self-governing city may best 
be described, as ‘ a commercial and industiial commune living in 
the shelter of a fortified enceinte and enjoying a law, an admini- 
stration and a jurisprudence of exception which made of it a 
collective, privileged personality ’ i 

In the general evolution of cities, only one other important 
feature remains to be noticed It was generally a guild of mer- 
chants that led the agitation to secure the liberties of cities, 
and, indeed, in the initial stages, monopolized the government of 
the city, ‘ craftsmen ’ being excluded from the class of ‘ freemen ’ 
•of the town In time, the craftsmen— tlie weavers, the spinneis, 
the bakers and the rest— formed guilds of their own on the model 
of merchant guilds In some cities theie were upwards of fifty 
of these associations ” 

‘ No sooner had tliese plebeian societies giown strong says 
Myers,3 * than, in many of tlie continental [i e European] cities, 
they enteied into a bitter struggle with the patrician guild 
merchant for a share in the municipal government oi for partici- 
pation in its tiade monopoly It lasted for two centuries 

and more and during all this time filled tlie toiviis with 

strenuous confusion The outcome, speaking m geneial terms 
was the tiiumph of the craftsmen ’ 

Finally, a tendency towards a neiv kind of ohgai'chy witliin die 
crafts began to develop,^ die master-artisans being piivileged as 
against the ‘ journeymen and the wealthiei among die master- 
artisans themselves acquiiing a leading position as contiasted with 
the pooler among them 

The lines of eiolution of medietal cities may be summaiized 

^ ibid , p 220 = M}xrs, op cit , p 1C4 

=■ ibid 

* Sidgwick, The Dcvelopvnut o] European Polity, pp 239-41 
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thus the city works itself fi'ee from the political system of the 
sorrounding country, the merchants take the lead , then the 
crafts rise to equality , finally, an oligaichy of master-artisans, and 
of the richer among diem, develops within the crafts 


’ §6 IN I T A L > 

We have said eailier that it was in Italy that the medieval 
cities acquired the greatest powei and influence Towards the 
close of die diiiteentli century tlieie were about two hundred of 
diemi in northern and central Italy— self-governing little city- 
Republics, with just a nominal dependence upon Pope oi em- 
peioi Doubtless, their powei is explained by two causes their 
iich tiade with die East and die absence, especially in contrast 
to the position in England and France, of an effective central 
power in Italy 

By the eleventh centuiy, many of the cities had been gi anted, 
de Sismondi tells us,- not only^ the right of raising foi tifications, 
but also that of assembling the atizens to concert together the 
means of their common defence This meeting of all the men 
of the aty-State capable of bearing arms was called a Parliament, 
It elected annually two consuls charged with the administration 
of justice at home and the command of the aimy abroad It also- 
appointed a secret council, called the Consilio di Credenza, to 
assist the Government, besides a giand council of the people,, 
who prepared the decisions to be submitted to the Parliament 
The Consilio di Credenza was at the same time cliarged with the- 
administration of the finances, consisting chiefly of entrance 
duties collected at tlie gates of the city and voluntary contribu- 
tions asked of the citizens in moments of dangei 

The cities had acquired their freedom and a republican consti- 
tution, but, as O J Thatcher remarks, this did not ensure la-^v 
and order 

‘ They weie engaged in constant feuds with each otliei Only 
members of the ruling guilds had a share in tlie Government, 
and the class distinctions among the inhabitants formed a large 
disturbing element The higher and the lower nobility and the 
rich merchants struggled for authority and disregarded the lights 
of the industrial classes ’s 

Myers, op cit , p 157 1 

^ A History of the Italian Republics, pp -20 i 
® Thatcher, A Short History oj Mediaeval Europe, pp 223-4 
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There were not only internal feuds , it often happened, tliat the 
conflicting interests of cities led to fierce struggles between them, 
ending only with the rum of one of tlie rivals, as in the contest 
between Florence and Pisa or between Venice and Genoa The 
issue was further complicated by the fact that some cities called 
in the aid of tlie emperor (and ivere called Ghibelline) %vhile 
others joined with the Pope (and were called Guelph) The 
constant wais and the stnfe of paities had their inevitable result 
the gradual decline of democratic institutions The first step in 
this process was the adoption, by many cities in the latter half of 
the twelfth centuiy and in the thirteentli, of an institution known 
as the Podesta, ‘ a stranger knight, chosen from some other city, 
and invested with the highest executive power ’ ^ His primary 
function was to repress anarcliy within the city , he also had to 
direct military expeditions The aimed force of the city was 
placed at his disposal for both objects The Podesta, it must be 
noticed, was an addition to the normal demoa'atic institutions of 
the cities Milan appointed its first annual Podesta in 1186, 
Genoa, in 1190 The second stage m the decline of the republican 
institutions of the cities is the rise of the tyiants, ‘ many of whom 
by then crimes lendered themselves as odious as the worst of the 
tyrants who usurped supreme power in the cities of ancient 
Hellas ’ The Podesta was apparently inadequate to meet the 
dangers from within and from without, so despots came to power 
Azzo VI at Ferrara (1209), Romano at Verona (1225) Sforza 
at Milan (1450) Sidgwick notes the interesting fact tliat ‘ though 
the Tyrannus often is established by violence, he mostly goes 
through tlie form of election a make-believe adopted by dicta- 
tors in modern times as well 

Compauson with Gieek city-States ^ 

This suivey of medieval Italian city-States shows that in some 
lespects their origin and development were not unlike those of 
the ancient Greek city-States Both owed their origin to their 
military advantage and the facilities for trade and industi'y they 
offered , both showed a concentrated political life and patriotism 

^ Sidgwick, op cit , p 273 , thi'; reference also gives the rules which regu- 
lated the office 

- op cit , p 275 

’ ibid See lecture XIX for an elaboration of the points discussed ^n the 
two following paragraphs 
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espeaally m the early years of then history , m both, in the latei 
years of their histoiy, we find stasis In their constitutional deve- 
lopment, we note some sti iking similaiities In both, in the 
initial stages, the administration is in the hands of the few, while 
some imiDoitant decisions are brought before an assembly of 
people (the ‘Agoia’ in Gieece and die ‘Pailamento’ in Italy) ; 
dissensions arise and theie is a drift to democracy, and, later 
still, in times of disoidei, theie is the lule of the despot Finalh 
in both cases, as Sidgwick shows, i civilization, ivith the habits 
of peaceful industiy and the luxury thereby obtained, make'> the 
citizens in couise of time peisonally disinclined for war, which 
diey carry on moie and more by means of mercenaries This, 
together with their incapacity to foim. a stable union, leads to 
then ultimate defeat, when they are brought face to face with 
the larger countiy-States in their neighbouihood 

There are, howevei, impoitant differences In ancient city- 
States, meclianical labour was sennle , in medieval times it was 
fiee In the foimer, the internal quanels were between the rich 
and the poor , in the latter, fust, between die feudal nobility and 
die merchants, and, later, between the merchants and the aitisans 
Again, Italian democracy was more paitial than the Greek, for it 
never effectively included all the fiee native inhabitants of die 
town, but only a ceitain number of oiganized tiades and crafts , 
It was also more imperfectly developed, as the Italian Demos never 
attempted actually to govern like the Greek ^ And, finally, the 
Greek tyrant almost always began and ended as an unconstitu- 
tional ruler , in the Italian cities, the rule of the despot was to a 
much greater extent legulanzed by fonnal election and regarded 
as legitimate ly general sentiment ^ 

§7 ]MEDIEVAL parliaments 
Before we pass on to the modern period, we must consider a 
significant political invention of the Middle Ages, viz lepiesenta- 
tive parliaments It was appai'ently in the twelfth century, ac- 
cording to Jenks, that the rulers of western Euiope began dealing 
with the deputies of their subject-communities on the mattei of 
taxation, no longer by individual or local action but as a whole, 
by summons to a cential Assembly or Parliament Cleaily, these 
parliaments oived then oiigin to the pecuniaiy needs of kings 

^ Sidgwick , op cit 
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who found them convenient instiuments with which to satisfy 
their needs, latei, however, they began to criticize and control 
kings, and demanded and seemed important po'^vers in the govern- 
ment of the State 

Illustrations of medieval pailiaments may be given fiom 
England, Spain, Fiance, and Sweden In 1295 Edward I of 
England summoned to tlie ‘ Model Pailiament ’ the lay and 
spiritual peers, the 1 cpresentatives of the louver clergy, two knights 
from each shire, and a varying number of members, generally 
two, from each to'vvn and borough The composition of the 
assembly is notewoithy because in the England of those days 
there were only three important occupations— that of tlie agri- 
culturist, of the tradei, and of the piiest They were all repie- 
sented in the Model Parliament the landed inteiest by the lay 
peers and the knights of the shiie , trade and industiy by the 
borough members , and the Church by the spiritual peeis and 
the representatives of the lower clergy In Aragon (one of the 
medieval Spanish kingdoms) the Cortes (Parliament) was com- 
posed of four estates the higher nobility, the knights, the clergy, 
and the towns and universities To the States-General summoned 
by Philip IV of France in igo2 were summoned all tenants-in- 
chief, as well as representatives of cathedial cliapters, monasteiies, 
and of the burgheis or inhabitants of towns In fact tlie only 
class umepresented was the peasanti^, and it was probably pic- 
sumed that the landowneis spoke for the whole agricultuial 
inteiests In Sweden, until less than a century ago, the Riksdag 
was divided into four estates nobles, priests, buigesses, and 
peasants, each of which sat and delibeiaied apart fiom the rest 

Medieval pailiaments were parliaments of ‘ estates ’, 1 e lep- 
resentative of special classes or inteiests such as the nobility, 
the cleigy, etc, lather than representative of the people as a 
wdiole They reflected in their composition all but one (1 e die 
last) of the classes of medieval societ)% the noble, the knight, 
die priest, the burgess and the seif For a long time the deput- 
ies of each estate weie sepaiately summoned, and, indeed, often 
sat in different chambers and \otcd separately (m Sweden till 
1866). Thus It came about that in die place of single or double- 
cliarabered assemblies, such as we are familiar with, theie were 
sometimes tliiee and four chambeis Furthei, as Jenks says, the 
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State required not merely repieseiitatives o£ individuals acting 
haphazard, but repiesentatives of communities, which could be 
held bound by tlie piomises of dieii spokesmen— the shne, the 
boiough, the diocese, the catliedral diaptei. These bodies, though 
not corporations in the teclinical sense, were all communities, 
having property winch could be seized or at least members who* 
could be held lesponsible Stiangely enough, liability, not pri- 
vilege, was the basis of parliamentary lepiesentation r It is note- 
woithy, too, that the medieval lepiesentative was a delegate, 

1 e one whose duty was to declare the will of those whom he rep- 
resented , he had no right to use his independent judgement 

The modem Parliament is geneially bicameral , it is also- 
national in chaiacter Parliament, Burke has said, is a delibera- 
tive assembly of one nation, with one inteiest, that of the whole , 
where not local purposes, not local prejudices, ought to guide 
but the geneial good lesulting from the geneial reason of the 
whole It is geneially elected from mixed territorial constitu- 
encies, consisting of men who follow different occupations , the 
lepresentativ’^e, too, is not bound by the mandate of his constitu- 
ency His duty IS to consult with the lepresentatives of other 
parts of the countiy and to devise the measures best adapted for 
securmg the interests of the whole community , he is not, unlike 
his medieval counteipart, ‘an agent commissioned to watch ovei 
the separate, independent, and possibly conflicting interests of his 
principal ’ 

There is also some diffeience in tlie natuie of the functions 
pei formed by parliaments then and now The medieval Parlia- 
ment was scarcely a Legislatuie in our sense of the woid, for legis- 
lation of a permanent and genei al kind was an occasional expedi- 
ent Its chief function, after the voting of supplies, was to criticize 
and complain Today, Pailiament has become enormously more 
important, it not only passes geneial laws but in some States 
controls the Executiv^e A seat m it is, theiefore, eagerly sought 
after, with tlie lesult that elections aie contested It is inteiesting 
to reflect that not only were elections not contested in medieval 
times, but sometimes the royal officials in their eagerness to secure 
some representative had to lay hold on those whom they consider- 
ed to be suitable peisons and pack them off to Parliament 1- 

’■ Jenks, A History of Politics, p 12S = ibid , p 130 
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§8 THE CONTRIBUTIONS OF THE MIDDLE AGES 
The Middle Ages, says Barker, i are not dead. They live 
among us, and are contemporary with us, in many institutions 
of our life and many modes of our thought 

First in importance among the legacies from the period is the 
conception that the purpose of the political organization is ethi- 
cal, 1 e to maintain justice and righteousness This is reiterated 
again and again by the writers of the Middle Ages ^ The ruler 
is God’s minister for the punishment of the wicked and the 
rewaid of the good This may appear to some as too obvious to 
require statement and to others as too indefinite to be of much 
profit Neveitheless, the ideal is worth emphasis, for, Tt is ex- 
actly tlie pursuit of justice which distinguishes a lational and 
moral society from a stupid anarchy’ 

Closely related to this is a second legacy the principle of 
the supremacy of law as the concrete embodiment of justice 
Positive law was to embody in itself those ultimate pnnciples of 
justice by which the men of the Middle Ages believed the whole 
universe was ordered The law, so conceived, was supreme over 
every member of the community including tlie king Bracton 
said that the king was under God and the law 

A third valuable idea whicli is expressed emphatically in tlie 
political literature of the time is that of the reciprocal obligations 
•of the ruler and the ruled the king was to maintain justice and 
the subjects to observe the law This was indeed the meaning 
of the mutual oaths at the ceremony of coronation It followed 
that a ruler who had bioken his contiact could be deposed , 
John of Salisbury in the twelfth century even speaks of the law- 
fulness of slaying the tyrant The conclusion was also deduced 
that, subject to the final authority of justice and the divine and 
natural laws, it was the community which was supreme— -the 
community whicli included the king, the nobles and the people 
This was the principle out of which the repiesentative system 
grew The development of repiesentative institutions is, clearly, 
one of the most significant contiibutions of the Middle Ages to 
modern times 

A fourth idea is the clear recognition by men that theie are 

* op Clt , p II 

' R W and A J Carl>le, 4 History of Mediaeval Political Theory iii the 
West, Vol III, p. i8i 
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aspects of tlie moial and spiritual life which the coercive machin- 
ery of tlie State cannot adequately lepiesent This is mdeed 
the pnnaple ivhich lay belund the development of the concep- " 
tion of the independence of the Churcli That this principle was 
not known in ancient times has been indicated earlier , its signi- 
ficance in enabling tlie individual to develop a free personality 
hardly needs elaboration 

In many other ways, the Middle Ages have influenced modern 
politics ; It IS sufficient to mention here how the influence of tlie 
conception of the Holy Roman Empire has helped in the estab- 
lishment of some international body as the arbitrator in disputes 
between States, and how the influence of the guilds and munia- 
pal institutions has inspired the pluialistic doctiines of our time 

§9 TRANSITION TO MODERN HISTORY 

The close of the fifteenth century may be said to mark tlie 
transition from medieval to modern histor}^ By this time, strong, 
centralized national governments had been established in England, 
France, and Spam Pai i passu feudalism as a governmental system 
had declined, the cities had lost tlieir freedom, and the power 
of the kings had grown The medieval conception of a universal 
Empire supported by a universal Church gradually broke down 
under the stress of circumstances Two of tliese— the Renaissance 
and the maritime discoveries— are relevant to the context and 
may be briefly noticed here 

The Renaissance was a revival of learning in Europe, a new 
intellectual and artistic movement It brought with it a secular, 
inquiring, critical, and self-reliant spirit It also resulted in the 
revival of tlie study of Political Science and of Roman law The 
general political effect was to inaease the authority of kings, 
for It was a fundamental doctrine of the Roman jurists (whose 
books -were read in the medieval period) that all governmental 
power, the impeiium, was vested in the rulei Induectly, the 
Renaissance also helped the disappearance of the medieval con- 
ception of society embodied in the Holy Roman Empire 

‘It was not tliat the Renaissance exerted any dnect political 
influence either against the Empire or for it Men were too busy 
upon statues and coins and manusaipts to care what befell popes 
or emperors It acted rather by silently withdi awing the whole 
system of doctrines upon which the Empire had rested, and thus 


219 



MEDIEVAL EUROPEAN POLITY [ ch XIV 

leaving it, since it had previously no support but that of opinion, 
ivithout any support at all 

The maritime discoveries^ of the age contnbuted to the same 
result in a different way% The discovery of America, combined 
with the acquisition of greater knowledge concerning India and 
the Far East, forced even tlie most -reluctant to realize that the 
world was a good deal laiger than had previously been believed 
possible And when in addition there appeared Copernicus with 
proof that theie was not one universe but many, the question was 
asked How could die lule of mankind have been entrusted by 
Divine Providence to pope and emperor when there were not 
only other continents in this world, but whole universes in space, 
whicli had nevei heard of either of tliem The maritime dis- 
coveries, besides, strengthened the power of die monarch , for 
men were eagei for peace and older, which a strong king alone 
could give, so that they might take advantage of the opportunities 
tor material wealth now offered by colonization and the rise of 
colonial empires The external development of the aiea over 
which the national monaich ruled also reacte(i on the degree of 
authority which he exercised within his dominions ‘ Every ex- 
tension of his sway intensified his dignity and power and lifted 
him far highei above his subjects ’ (Pollaid) 
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CHAPTER XV 


THE MODERN PERIOD 

§1 THE RISE OF ABSOLUTE MONARCHY 

Generally speaking, tlie tlnee centuries in the history of Eu- 
rope which followed the discovery of America are an era of 
absolute hereditary monarcliy, there being no established consti- 
tutional authority which could effectively clieck the kings or call 
them to account The Tudor kings of England (1485-1603), 
Louis XIV of France (1643-1715), Frederick the Great of Prussia 
(1740-86), Catherine tlie Great of Russia (1762-96) and Joseph II 
of Austria (1780-90) aie the leading examples of the despots of 
the period 

It is sufficient in this context to indicate the mam causes of 
tills development Two of tliese have already been mentioned, 
viz the revival of the study of Roman law during the peiiod of 
the Renaissance and the maritime discoveries A third is the 
discovery of gunpowdei in the fourteentli century ‘ It hastened 
the downfall of feudalism by rendering the yeoman foot-soldier 
equal to die armour-clad knight ’ It made all men of the same 
height, as Carlyle put it It also became the practice now for 
luleis to keep a standing aimy of mercenaries which was both 
more serviceable and reliable than the feudal levy supplied by 
the proud barons for short periods The development of cities 
and the formation of a citizen class also promoted royal power 
by placing within its reacli materials for a permanent imlitary 
foice and the means of sustaining it Such an army carefully 
drilled, paid, always available and directly under his command, 
gave die king a new and superior force which the barons could 
not resist 

A fourth cause is the Refoimation From the religious point 
of view, the outcome of the Reformation in the sixteenth century 
was, very broadly stated, the separation of North Germany, Den- 
mark, Noiway, Sweden, England and parts of S^vitzerl^ind and 
of the Netherlands from the Roman Catholic Church. France, 
Spain, Italy, Soudi Geimany, Poland, Bohemia, Hungary and 
Ireland for the most part adheied to the ancient Church Politi- 
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§1 ] RISE OF ABSOLUTE MONARCHY 

cally. It brought about, in the first half of tlie sixteenth centuiy,. 
the development of absolute monarchy in a teiritorial State 
The medieval world, as tve have seen, conceived of Christendom 
as one society, which they called the Holy Roman Empire But 
Protestantism limited the society to a territorial State It placed 
all ecclesiastical authority under the control of tlie godly prince,, 
who was omnipotent in his own domain It brought about the 
unification of all powers within tlie State, the concentration of all 
coercive authoiity in the hands of the civil ruler and the inculca- 
tion of the duty of non-iesistance to the piince By the confisca- 
tion of church lands, the appropriation of powers formerly 
exercised by the Pope, and the establishment of effective control 
over the local cleigy, the kings 

‘ weie enriched in purse, exalted in public opinion, and simul- 
taneously freed from the fear of being hampeied in their absolu- 
tist policies by an independent ecclesiastical organization ’ 

Even in Catholic countries, Hayes tells us, the monaichs took 
advantage of the Pope’s difficulties to -wiing fiom him such con- 
cessions as lesulted in subordinating the Church to the Crown. 
The main change tlie Reformation brought about, therefore, was 
a change from a world empue to a territorial Slate, from ecclesias- 
tical to civil predominance ^ 

It IS interesting to reflect that the political thought of the 
period supported absolutism in moie than one way Machiavelli 
freed^ the ruler from the limitations imposed by public morality , 
he argued that the State was an end in itself, existed for its own 
sake, lived its own life, aimed at its own preservation and advant- 
age, and was not bound by the obligations winch should deter- 
mine the actions of private persons Hobbes, we have seen, 
supported absolutism by the social contract tlieory^ Above all, 
the divine right theory -was worked out elaboiately dining tins 
period and proved the most useful suppoit to royal absolutism 
The essentials of the theory aie monarchy is a divinely oi darned 
institution , hereditary right is indefeasible , kings aie account- 
able to God alone , and non-resistance and passive obedience are 
enjoined by God The nation is a great family with the king as 
Its divinely-appointed head The duty of the king is to govern 
like a father , of the people, to obey tlieir king as childien obey 

According to G P Gooch, if the absolute State was the child and heir 
of the Reformation, democracy was its residuary legatee 
* The Prince, 1513 * leviathan, 1651 
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their parents Even i£ a king is wicked, argues king James I of 
England,^ it means God has sent him as a punishment for 
people’s sins, and it is unlawful to shake off the buiden which 
God has laid upon them. Patience, earnest prayer and amend- 
ment of their lives are the only lawful means to move God to 
aelieve them of that heavy cuise ’ 

§2 THE TRENCH REVOLUTION 

Monarchical absolutism received a death-blow at the end of 
the eighteenth ccntui y fi om the French Revolution (1789) This 
was a revolt of the Frencli people against absolute monarcliy and 
class privilege Chief among its causes were tlie abuses and ex- 
travagances of the French monarchy, the unjust privileges enjoyed 
by the nobility and higher clergy, the discontent of the growing 
middle class in society, the revolutionary diaracter of French 
philosophy and literature (of Rousseau and Voltaire) and the 
influence of the Ameiican Revolution (1775-83) 

It has rightly been said that the dominant forces at work 
in the social and political history of Europe in tlie nineteenth 
century were the ideas or principles inherited from the Frencli 
Revolution These are mainly three equality, popular sover- 
eignty, and nationality 

(i) Equality In the Declaration of the Rights of Man^drawn 
up by the Revolutionaries (1789) the doctiine of equality is 
proclaimed with leligious fervour ‘ Men aic born, and always 
continue, fiee and equal in lespect of their lights’ This meant 
primal ily tliat all men were equal before the law, and signified 
the abolition of priidlege, the end of serfdom, and the desti’uc- 
tion of the feudal system ‘ It involved the aspiration of afford- 
ing evei-y man an equal chance with every other man in the 
pursuit of life and happiness ’ The Code Napoleon embodied 
this piinciple, and wherever it was set up— in the Netherlands, 
in the "^Vest Gei man States, in part of Poland, m Switzerland, m 
Italy— It exerted the same levelling influence that it had in 
France And ever since 1789, the ideal of equality has been at 
work emancipating and elevating the hitherto unfree and down- 
trodden orders of society, and lemovmg civil, leligious and race 
disabilities fiom disqualified classes in the State 

(it) Populai soooeignty The declaration referred to abo^e 

* In hi-> book, The 1 rt’tn Ln-u oj Free Movarchies {1603) 
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stated this piinciplc categoncally The nation is essentially the 
source o£ soveieignty , nor can any individual or any body of men 
be entitled to any authority which is not expiessly derived from it 
The law is an expression - of the will of the community. All 
-citizens have a right to concur, either personally or tlnough their 
representatives, in its formation The influence of this principle 
in Politics may be seen in tlie wide adoption, not only m Europe 
but in America and m the East, of the demoa'atic form of govern- 
ment in place of autooratic monarchy It is an unconscious 
admission of the value of tlie demoaatic principle tliat even 
where dictatorships have been established, they are disguised 
beneath the forms of democracy 

(ill) Nationality This principle, as we have seen eailier, 
requires that ever)' people, who feel they are one, shall be free 
to clioose their own form of government and to manage their 
aflEaiis in tlieir own ivay The Fiencli Revolution biought about 
a revival of the nationalist sentiment in three ways ^ First, the 
great wars which followed the Revolution roused and inflamed 
the national spnit in the ,Fiench, united and inspiied by the 
sense that they weie a people with a mission Secondly, Napo- 
leon made conscious appeals to the national sentiment not only 
in France but in Poland and in Italy And, above all, the strug- 
gle for liberation from the French yoke in Spain, Austria, Gei- 
many and Russia gave the national idea an intensity such as ^t 
had nevei known before and made the cause of national freedom 
appear the most saaed of causes The importance of nationalism 
hardly needs elaboiation , it has been at once a unifying and a 
disruptive force dismembered nations striving for unity, and com- 
posite nations striving for separation It has also been, tlnbugh- 
out the modern era, a fruitful cause of wars , subject nations fight- 
ing for freedom and triumphant nations aspiiing after domi- 
nation ' 


§3 THE INDUSTRIAL REVOLUTION 

Beginning in England m tlie second half of the eighteenth 
-century as a succession of mecliamcal inventions, the Industrial 
Revolution spread in due course to Belgium, France and othei 
parts of western Europe In the economic spheie, it substituted 
machine production for hand pioduction The small-scale pro- 

* Ram-^ay Muir, Naftoiiahsm and luternationahsm, pp 71-2 
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duction of goods iii piivate homes was supplanted by mass pro- 
duction in factories It bi ought about a migration ‘from farm 
to factory, from countiy to city, fiom agiiculture to industry ’, and 
brought into relief the capitalistic system of industiy, tlie two 
social classes, the bourgeoisie and the pioletaiiat, being sharply 
diffeientiated in function and interests 

Its political results 

{i) It destioy^ed foi ever the pieponderant weight of the agii- 
cultural classes in the community and brought into being a new 
middle class, composed of factory owners, industrial capitalists, 
and the industiial middle class generally, who year by year became 
more insistent in then demand foi political lecognition 
ill) It fuithered the movement towards democracy^. 

‘ It has done this laigely by developing city life city 

life fosters democracy Through daily contact with one another, 
through exchange of ideas, through ina'eased opportunities for 
collective action, the dwelleis of tlie city become less conserva- 
tive than country people and more ready to engage in political 
activities 

In this way, the Industiial Revolution gave a fillip to the deve- 
lopment of government by the people 

{ni) By^ piompting a policy of economic protection, it has 
intensified the nationalist feeling For the only way by which a 
country not industi lalized could hope to compete with the indus- 
trially advanced countries was to laise a tariff wall to nurse those 
industries which had a reasonable cliance of vvutlistanding foreign 
competition. 

(iv) Paiadoxically, it has also intensified intei national i lval- 
ues The Industiial Revolution has, clearly, made the woild 
interdependent in lespect of law materials and markets. The 
optimum utilization of the world’s lesources demands the fullest 
international co-opeiation But tlie nationalist feeling, coupled 
with the competition among the leading industiialized nations 
foi raw materials and maikets, has lesulted in the prevention of 
tliat co-opci ation, and in tlie intensification of international 
livaliies 

(v) The concenti ation of laige masses of people in the cities 
has taught the woiking classes the power of organization and 

* Mcdtacx'al a>id Modern Hisiory, pp 5S0-1 
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agitation, political and economic Through such means as the 
general strike, labour threatens to bring a goveinment to its 
knees 

{vt) The result of the Industiial Revolution on governmental 
policy was, in the hrst instance, to encouiage economic liberalism 
or laissez-fane The new manufactmers wanted freedom of trade, 
freedom of contract, freedom of competition and free operation 
of the ‘ laws ’ of supply and demand, in order tliat they might 
be free to take the maximum advantage of the new inventions 
and increase their wealth But very soon it was found tliat 
laissez-fati e led to social misery, an increase in 'the activities of 
tlie State was clearly demanded to protect the home manufac- 
turer, the worker, the consumer and the investor, in older, briefly, 
to moralize competition 

(vii) And, lastly, the unequal distribution of wealth in society, 
accentuated by modem industrial capitalism, has led to influ- 
ential theories of social and political reconsti uction, such as 
modern socialism and communism 

§4 THE RISE or DEMOCRACY 

The bundled and tw^enty-five years between the French Revo- 
lution (1789) and the outbreak of the Great War (1914) are le- 
markable in the history of goveinment for two developments, 
VIZ the rise of democracy and the rise of nationalism 

At the end of the eighteentli century, democratic institutions 
of some soit could be found only in Britain, France, Holland. 
Switzerland and the United States of America By about 1914, 
there was hardly a count! y in Euiope whicli did not possess a 
constitution of a more 01 less popular nature Not only in 
Europe but in Australia and several States of South America 
and Asia, a more or less democratic constitution was established. 
Representative parliaments, elected on an extended suffrage, and 
the lesponsibility of the Executive, in varying degiees and forms, 
to the Legislature and the people, aie its main manifestations 
In some States, like Britain and Holland, the transformation 
was accomplished by peaceful and evolutionary methods , else- 
where, as in Austria and Italy, a revolution was necessaiy before 
the liberal principles could be accepted Some States, like Bel- 
gium and Britain, piefeiaed to retain a constitutional monarcli 
along with popular institutions , others, like China and France, 
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pi ef erred lepublicanism Switzerland went to the length of giv- 
ing the people the power of direct legislation du'ough the refei- 
-endum and the initiative 

This development may be traced to four factors — 

(i) Social, economic and political conditions favouring the 
^ise of popular government. We have seen that the Industrial 
devolution, in the latter half of the eighteenth century and m 
the nineteenth, furtheied the movement towards democracy 
through the development of the middle classes, and the impetus 
It gave to city life ‘ The opportunity to unite, which urban 
and factoiy life presented, brought with it a new consciousness 
of power and the demand for political recognition Moieover, 
the Revolution brought to the foiefront social problems— such 
as the concentration of population in towns, low wages, irregu- 
larity of employment, and the threat to the health of the nation— 
with which the earlier monarchic and aristocratic governments 
were powerless to deal The advance of popular education and 
the wider diffusion of knowledge, made possible by the develop- 
ment of the newspaper press, were favourable to the extension 
•of the franchise Moreover, the parliamentary system itself work- 
ed towaids a widening of the electorate, ‘ since politicians sought 
the championship of an ever-inci easing body of supporteis ’ 

[n) Abstiact theoiy Rousseau’s ideal of democracy became 
a source of mspiiation to the nations of Europe The documents 
•of the American and French Revolutions, based on the writings 
of Locke and Rousseau, proclaimed that men are born fiee and 
•equal, and that government depends on the consent of the govern- 
ed The Utilitarians also ‘ pronounced democracy to be the only 
rational form of government, since the majority, if supreme, 
would necessarily promote the happiness of the major part of the 
community ’ i Mill, as we have seen, aigued that democracy was 
also the safest form of government 

(w) Misgovei nmem The incompetence and the vices of kings 
also helped the use of demoa-acy Thus Portugal, before it 
became a Republic, was luled by King Carlos I (1889-1908) 
The revolution, which ended in the overthrow of the monarchy, 
was the outcome of the vices, incompetence and unpopularity of 
the king, combined with the factious strife of parties, the troubled 
•conditions of the country, and the coiiuption and inefficiency 

^ A F Hattersley, 4 Shotf Histoty of Demociacv, p 165 
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of the, Government The king, we are told, was licentious and 
extravagant and cared litde foi the interests of his people Finan- 
cial crises fiequently occuned The king often governed the 
country by ministerial decrees Tiepublican parties soon sprang; 
up , in 1908 the king and the crown prince were murdered , and 
111 1910 the Republic was proclaimed 

{iv) Imitation Imitation has always been a contributory 
factor in political development, particularly in the shaping of 
constitutions Accoiding to Sidgivick,^ we must allow a large 
place for it, even when iv^e have no direct proof of it. 

' In modem Europe ’, says he, ‘ we cannot say that modern 
pailiamentary government, 111 the form of constitutional mon- 
aicliy, IS an independent result of similar tendencies of develop- 
ment in Italy, Belgium, Spam and the Scandinavian kingdoms, 
where it is now- established , it is obvious to tlie most superficial 
student of history that the similarity now existing among forms 
of government in these different countries is largely due to imita- 
tion, direct or indirect, of England ’ 

Similarly, the constitution of the USA supplied a model for 
the rest of America 

§5 THE DEVELOPMENT OF NATIONALISM 

The second great development in Politics since tlie Fiench 
Revolution has been the rise of nationalism 

The political ideal of the Middle Ages was universality 
England was the first country to develop a strong feeling of 
nationalism and to attain the full statute of oigamzed and con- 
scious nationhood The English attempt in the early fifteenth 
century to dominate Fiance roused the national spirit in that 
country Various causes led to a similar awakening in Spam 
and Portugal, and, by the opening of the modern age, these two 
countries had emerged as fully consolidated nation-States The 
sixteenth century saw the Danish and Swedish peoples also 
similarly organized 

But the political pimciple of nationalism, viz that every 
people who constitute a nationality have a right to independent 
Statehood is primaiily a development of the latter half of the 
eighteenth and nineteenth centuries The history of this develop- 
ment falls into three periods 

* The Development of European Polity, pp 20 i - In 1903 
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(z) iyy2-i82o The partition of Poland (1772) is the first 
great landmark in this historj^ The territoiy of Poland was 
divided, much against the desire of the Poles themselves, among 
the rulers of Prussia, Russia and Austria— an act which may 
best be characterized as ‘ downright robbery ’ The Poles were 
left * as a soul wandering in search of a body in which to begin 
life over again As Lord Acton justly remarked, this most 
1 evolutionary act of the old absolutism awakened the theory 
of nationality in Europe 

Soon after came the Fiench Revolution (1789) and the sub- 
jection of a large part of Europe to Napoleon In Russia, 
Germany, Italy, and Sj^ain, however, his policy soon provoked 
popular and spontaneous resistance— an index of the emergence 
of the national spirit Indeed this awakening finally brought 
about the downfall of Napoleon The statesmen who met at the 
Congress of Vienna at the close of the Napoleonic wars (1815), 
however, ignored this principle in the leorgamzation of Europe. 
^ New States were formed, existing States were yoked together, 
and others were divided, in flagrant disregard of the rights of 
nationalities ’ Thus thirty-nine sovereign princes and free cities 
were recognized in Germany, though bound together into a 
loose confederation , Venice, Lombardy and Eastern Bavaria 
were yoked to Austria, and the Austrian Empire made a strange 
mixture of races, languages and leligions Bohemians, Hun- 
garians, Italians, Poles, Serbians, and Roumanians, held together 
only by their subj'ection to the emperor , Italy was divided into 
a number of States, such as Naples, Tuscany, Savoy, etc , Belgium 
was united to Holland , and Nonvay to Sweden 

(ii) 1820-^8 This period saw the lise of two nation-States 
of the first lank in central Europe, Italy and Germany, four 
smaller ones in eastern Europe, Gieece, Serbia, Roumania, and 
Montenegio , and two in western Europe, Belgium and Holland 
We have seen that the Congiess of Vienna did not recognize 
the national sentiment in Italy, the country being split up 
among many small States, some of them also being placed under 
Austrian domination The nationalist feeling was, however, 
kept alive by leaders like Mazzini (1805-72), Garibaldi (1807-82) 
‘ and Cavour (1810-61) , many nationalist risings took place against 
Austrian tyranny, until in 1871 Italian unity was achieved under 
Victor Emmanuel II The stiuggle for Italian umty had a pio- 
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found influence on Geimaiiy The first step towards German 
unity was taken by the aeatioii of what is known as the Customs 
Union (1828-36), a sort of commeicial anangement binding 
the member-States to adopt among themselves the policy of free 
tiade It taught the people to think of a more perfect national 
union It was duiing the regime of Bismarck’- (1862-90), how- 
ever, that Geiman national unity was adiieved Bismaick was 
the chief minister of emperor William I of Piussia He lefoimed 
and strengthened the Piussian army, successfully fought thiee 
wais (with Denmaik 1864, Austiia 1866, and France 1870-1), 
and, m 1871, united all the German States into tlie Geiman 
Empire under William I 

In central Em ope, nationalism was the integration of petty 
kindred States into two strong nation-States , m eastern Euiope, 
It was rathei the disruption of huge polyglot empires For all 
the extensive lands and all the diveise nationalities of eastern 
Europe iveie comprised in tliree impel lal sovereignties— the 
Russian, the Austiian and the Turkish In the period under 
leference, only the nationalities compiised under the last (and 
not all of them) weie able to achieve tlieir independence The 
Greeks were the first to levolt against the Turkish yoke They 
had the sympathy of a large pait of Christian Euiope on tlieir 
side , with this help, they were able to attain their independence 
in 1827 Roumania, Serbia and Montenegro similarly revolted , 
they were aided by Russia, and their independence had to be 
recognized by Tuikey in 1878 

Very eaily in the period (1831), the Belgians seemed their 
independence fiom the Dutch, with whom they had been un- 
willingly united sixteen years earlier by the Congiess of Vienna 

(ill) Since ipoo The separation of Norway and Sweden took 
place in 1905 In 1908, taking advantage of political disturbances 
in Turkey, Bulgaiia declared her complete independence fiom 
that powei The Gieat War (1914-18) led to a laige extension 
of the national pimciple The laige empires of Germany, Russia, 
and Austria-Hungaiy weic dismenibeied, and six small new 
States, Poland, Lithuania, Lat\ia, Estonia, Finland and Czecho- 
slovakia, were cieated By this dismembeiment, Germany, Aus- 
tria, Hungaiy, and Turkey iveie also tiansformed into stiictly 
national states 


* Born 1815, died 189S 
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‘ Altogetlier, where tlieie had been twenty-one soveieign States 
in 1914 (including four extensive empires), there weie twenty- 
seven in 1920, and almost all of the twenty-seven were national ' 

§6 THE GREAT WAR (1914-18) 

Besides the fillip tliat the Gieat War gave to nationalism^ 
It was productive of other lesults (i) the establishment of the 
League of Nations , {it) the evolution of the mandate system ; 
{lit) the extension of democracy and republicanism , and {iv) the 
later rise of dictatoi ships 

{i) The principles underlying the League of Nations have 
been discussed elseivliered Here, it is sufficient to say that its 
foundation was laigely due to the realization by the men of die 
time that a concerted effort must be made to avoid the calamity 
of another world war ajid to promote international co-operation- 

{ii) The establishment of the mandate system must, in 
principle, be taken to be an advance in the government of colon- 
ies and backward peoples The terntoiies taken by the Allies 
from the Germany and the Turks were not said to be ‘ conquered ’ 
but mandated by the Allied and Associated Powers , and the 
annexing States as mandatoiies were obliged at fixed intervals 
to give an account of their stewaidship to a League Commission. 
The idea was that the ‘ civilized ’ nations were to be trustees for 
the ‘ backward ’ peoples, until such time as die latter were able 
to govern themselves ‘ The audity of conquest was thus diaped 
in the veil of morality 

{ill) The immediate aftermath of the World War seemed to 
confirm Woodiow Wilson’s contention that the war had been 
waged by the United States and the Allies to make the woild 
safe for democracy ^ 

‘For, with the exception of Russia, where the Tsaiist legimc 
was supplanted by a communist dictatorship, all the Great Poweis. 
and most of the lesser ones adopted or elaborated democratic 
forms of government And with the extension of democracy 
was associated a new vogue of lepublicamsm ’ 

Germany, Austiia and Russia ceased to be monarchical and be- 
came republican The newly created States of central Europe— 

* See above, ch XI, §4 

* H L Fisher, A History of Europe, p 1174 

“ C J H Hayes, A Political and Cultural History of Modem Europe,. 
Vol II, pp 888-9 
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Poland, Lithuania, Latvia, Estonia, Finland and Czechoslovakia 
—were republican Thoroughly democratic institutions were 
evolved by popularly elected assemblies in Germany (1919),. 
Austria (1928), Czechoslov^akia (1920), Poland (1921), Yugoslavia 
(1921), Tuikey (1921), Estonia (1921), Latvia (1922), Lithuania 
(1922), Roumania (1923), etc ^ Three features of this extension, 
of demoaac)' are noticeable the adoption by seveial States- 
of the Biitish system of ministerial responsibility,- and of methods 
for the representation of minorities such as proportional repie- 
sentation,3 and the enfianchisement of women The last ' seemed 
an appropriate lecognition of the significant role which women 
had played in the Woild War and were playing in industrialized 
society ’ 

(tv) Cuiiously enough, although the War lesulted, immedi- 
ately, in an extension of the principles of democracy, it later led 
to the use of dictatorships This is dealt with in the next section^ 

§7 REACTION AGAINST DEMOCRACY 

The post-war period has seen reaction against demociacy, and 
the rise of dictatorships in a number of European States Thus- 
Russia has been undei the Bolshevok dictatorship since the 1 evo- 
lution of 1917 Turkey, though nominally democratic and re- 
publican, was piactically under the dictatorship of Mustafa Kemal 
(later Ataturk) fiom 1921 until his death in 1938 

In Italy, a libeial Government was over tin own and the Fascist 
dictatorship set up m 1922 Spam was under the dictatorship 
of Primo de Rivera from 1923-30, Portugal undei that of General 
Carmona from 1926-33 ^ In Yugoslavia King Alexander, with 
the support of the aimy, dissolved the Parliament early in 1929, 
suspended the constitution and proclaimed himself dictator 
Germany virtually gave up her lepublican government for the 
Nazi dictatorship m 1933 

These dictatorships have ceitain featuies in common Wher 
ever they have been established, there has been a clouding, 
especially among the middle classes, of the liberal and democratic 
conscience The belief in the utility of responsible cabinets, 
representative assemblies and democratic electoiates has declined 
And so has that stiong belief m civil liberty and peaceful peisua- 

^ Hayes, op cit = See below, pp 245-50 

’ See below, ch XXVII, §5 * Salazar, Doctrine and Action, p 27 
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sion which had been a distinctive feature of the nineteenth 
century It is no longer regarded as the mark of a civilized 
polity that ever)' citizen should be able to think as he likes, to 
speak as he likes and to vote as he likes Dictatorships make the 
maximum use of force in government. They employ the secret 
police on a large scale— the Ogpu in Russia, tlie Gestapo in 
Germany— to discover and put down opposition Their princi- 
ple IS ‘ no opposition to the party in power, and no opposition 
within the party ’ They therefore refuse to tolerate organized 
minorities and insist on State monopoly of those forces— the 
press, the radio, the film, etc— which mould public opinion 
They have all taken on a violently nationalistic colour. Many 
of them express themselves through constitutional forms Hitler 
is constitutionally the president and Chancellor of the German 
Republic , Mussolini was Prime Minister to the King of Italy 

Causes 

The primal y cause for the gioivth of dictatorships (the Russian 
excepted) has been a certain dissatisfaction with democracy and 
parliamentary institutions This leaction against democracy is 
itself traceable to foui causes 

(z) The Gieat Wai The meie fact of the outbieak and the 
continuance of the wai , and the sufferings which followed, helped 
to shake men’s faith in democratic principles Men -had thought 
that democracy and peace were synonymous, but the events of 
August 1914 destroyed this illusion Again, the war left a legacy 
of misery and depression in nearly every country Men looked 
for a better and happier tvorld after tlie ivar , the world that did 
result was not only not bettei, but worse It was fieely contended 
that parliaments were bankrupt and that democratic civilization 
had outlived its usefulness Fuithei, during the war period theie 
was everywhere a strengthening of the Executive at tlie expense 
of the Legislature and a consideiable curtailment of personal 
liberty , the ordinar)' citizen did as he ivas bid, and the habit has 
endured ^ 

(it) The weakness of deinooatic governments Even apait 
from the war, the faith in demoa'atic principles has been under- 
mined by tlie inability of democracy to solve adequately the prob- 
lems which It has had to face 

* Petrie, The History of Governwent, pp 163-4 
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Tins IS particularly true of post-war Geimany and Italy In 
both these ' countries, the democratic institutions were chaiged 
with incompetence and indecisiveness The necessity for a 
strong government, for centialized and unlimited authonty, was 
stiessed on eveiy hand In Geimany, the inflation of 1923 re- . 
suited in untold miseiies Again, from 1929, following close 
upon the financial crash in New York and the consequent witli- 
diawal of Ameiican money fiom Germany, there was a serious 
economic crisis The budget was unbalanced , six millions weie 
unemployed , and the cult of communism gained ground The 
humiliations consequent on defeat in the war added to the 
lesentment of the people against then Government The i evol- 
ution in Germany accomplished by Hitlei and his National 
Socialist party is, theiefoie, an extiaoidmary psychological phe- 
nomenon 

‘ The diead of communism, the hatred of Jews and piofiteeis, 
the desire once again to be feared abroad, the need of a Govern- 
ment stronger, moie progressive, and more sanguine than the 
Republic, which would repudiate the Peace Treaties and once 
more launch Geimany on the course of ambition and honoui, all 
contributed to make Hitleiism possible 

In Italy, much the same state of affaiis existed She was disgusted 
with the hollowness of her victory The tcnitories ceded to her 
by the Peace Treaties were not as many as she had been led to 
believe , at home, theie was privation instead of the expected 
prosperity. The high cost of living, unemployment and bad 
trade added to the unpopulaiity of the Government Riots 
occurred in seveial parts of the country The trend toivaids 
communism, encouraged by the success of the Bolshevik revolu- 
tion in Russia, alaimed the industiialists and the middle class 
who feared the destruction of their piopeity Mussolini, sup- 
ported by the Fascists, demanded and secured contiol of the 
Government by his maich on Rome (1922) 

{ni) The lack of democratic traditions It must be admitted, 
too, that those countries, in which dicta toi ships weie established, 
like Italy and Geimany, lacked democratic traditions, which 
alone could have enabled them to preserve demoaacy 

{iv) The personal factor The use of dictatorships, in re 
action against democracy, must in part be attnbuted to the 

^ Fisher, op cit , pp 120^-5 
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use of strong men, like Hitlei and Mussolini, \\lio, at a time 
of emergency, piovided tlie leadeisliip for which the masses weie 
longing 

The Russian instance, we have said, is an exception it is 
so only in the sense that that dictatorship was not a reaction 
against democracy but against hereditary autociacy Otherwise 
much the same leasonmg applies The inejBficiency and corrup- 
tion of tire Tsarist Government, tlie military reveises, and the 
suffering consequent on the war, led to discontent and the spread 
of revolutionary ideas Lenin, the strongest personality of the 
age, and a disciple of Marx, captured the government (1917) and 
established tlie dictatorship of the proletariat 

Compaiison with ancient dictatorships 

The rise of dictatorships in modem times naturally leminds 
tlie student of government of a similar development 111 ancient 
times The Greek tyrants, we have seen, came to power to deal 
with an emeigency They championed the cause of those who 
were discontented with oligarchy They meant their office to be 
permanent They helped to destroy oligarchy and prepare the 
way for demoaacy Nevertheless, they were regarded as in egular 
and unconstitutional by Greek sentiment 

Like the tyrants of Greece, the Roman dictator came to power 
to deal with an emeigency But, unlike the tyrant, the Roman 
dictator was, in the great days of the Republic, a constitutional 
official, appointed by legal process and exercising his authority in 
accordance with legal conventions He was expected to lay down 
his office as soon as the special business for which he had been 
appointed was accomplished, and in no case could his tenure 
exceed six months 

Modem dictatoi ships arc not all of one type the Russian 
dictatorship of the proletariat, for instance, diffeis from its 
fascist Italian counterpart But in origin they aie essentially 
like the Greek tyiannis in that they came into existence in an 
irregulai manner (in Russia by a revolution, in Italy by the 
fascist march on Rome), though, later, they express themselves 
through constitutional forms Again, the methods they adopted 
to maintain their power recall the prescriptions outlined by 
Aristotle (and adopted by ancient tyrants) for the preservation 
of tyranny tlie tyrant should lop off all those ivho are too high ; 
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he must put to death men o£ spirit, he should endea\oui to 
know what each of his subjects says or does, and should 
employ spies , he should also endcavoui to engage his subjects 
in a war so tliat they may have something to do and be always 
in want of a leadei They agree in four other respects the dicta- 
tors have come ,to powei by cliampionmg the cause of the discon- 
tented , tliey depend on force , they mean their office to be pei- 
manent , they have helped to bung some ordei out of chaos But 
they differ fiom Greek tyrants m that {a) at least in Germany 
5uid Italy, they have helped to destroy the prevailing democratic 
forms of government, and (h) with the aid of modern methods 
•of propaganda, they aie able to mould public opinion according 
to their will and to manufacture consent , and so, perhaps, then 
systems are likely to last longer tlian ancient tyrannies 

Dictato'i ship veisus Democracy 

No realist can ignore tlie seivices lendeied by dictatois to 
their peoples They have successfully faced problems with which 
preceding regimes were afiaid to deal, provided employment 
to the unemployed, increased industrial productioUj piomotcd 
literacy and public health, and raised the prestige of their respec- 
tive countiies in international politics— witness the phenomenal 
1 ise of Geimany and Russia to power and prosperity The follow- 
ing summary of the achievements of the Spanish dictator Riveia 
is typical 

‘For the fiist time in their histoiy the Spanish tiains ran 
punctually New railways were laid down, and a system of fine 
motor roads took the place of the traditional mule-tracks of Spain 
Commerce and industiy piospeied under the dictatoi Agii- 
culture flourished Laboui uniest was mitigated 

But dictatorship, as a foim of government, has many evils 
Men toweling above their fellows in wisdom, foresight, and 
capacity to rule aie difficult to find 2 Even if one dictator is wise 
and capable, his successois may not be Dictatois may deteiioi- 
ate ‘All power coiTupts ’, said Loid Acton, ‘ and absolute power 
corrupts absolutely’ Fuither, dictatorship tends to attack the 
essential chaiactei of tlie modem State as a Rechts-staat, le 
one based on the lule of law^ as distinguished fiom the lule 

^ J H Jackson, Europe since the War, p 98 

" G P Gooch, Dictatorship m Theory and Practice, pp 35-40 

^ ibid 
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of arbitrary power. It also repudiates liberty. In such a State, 
as has been well said, tliere are no human rights but only State 
rights It stresses the cult of violence Porce is a necessity in 
an imperfect world as the guaidian of light, but if it is not 
embodied in law,i it becomes dangerous The cult of violence 
involves dangers without as well as within , for, at least, fascist 
dictators do not believe in pacifism, and war becomes more likely. 
Mussolini ^has said that he believes neither in the possibility nor 
the utility of perpetual peace 

A democratic system is to be pi efeiTed because of the impoi t- 
ance which it attaches to human j^cisonality The democratic 
method is to reach decisions by discussion, argument, and persua- 
sion. In a dictatorship, violence takes the place of argument De- 
mocracy does not believe in the suppression of thought ; dictator- 
ship not only believes in it but also in creating a like-mindedness. 
Dictatorship, therefoie, eliminates the best from public life, the 
critical minds as well as the creative brains Fuither, it depends 
on a person ratlier than on a principle , it depends on the intelli- 
gence, the capacity and resourcefulness of a single individual, 
and It is unsafe to entrust to the hands of a single individual the 
destinies of a country By its very nature, therefore, dictatoiship 
can never be a permanent oi desirable substitute for democracy. 
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BOOK U MODERN CONSTITUTIONS 


CHAPTER XVI 

THE GOVERNMENT OF BRITAIN 

§1 INTRODUCTORY 

We have suiveyed briefly the lustoiy of government, and now 
proceed to a study of the systems of government in force today 
m some of the most impoi tant States 

A few words in explanation of t^ie ordei of tieatment will 
be useful 

In this chaptei and the following, is outlined the system of 
government in Biitam and Fiance , both tliese are xinitaiy States. 
Unitariamsm, Dicey has said, is the habitual exercise of supieme 
legislauve authority by one central powei It is contrasted with, 
federalism, which involves the division of governmental powei s 
within tlie State between one cential authority and a number 
of local or ‘ state ’ authorities, the foinier passing law^s and ^ 
admimsteiing them in lespect of some matteis, like defence and 
foieign affairs, and the latter, in respect of othei matters of a 
more local nature, like education and agricultuie The United 
States of America, Canada, Austialia, and Switzeiland aie fedeial 
States , these and South Africa (usually classed as a union) are 
taken up for study in chaptei s XVIII, XIX and XX 

Chapter XXI deals with Geimany, Italy and tlie Union of 
Soviet Socialist Republics (the fiist two, unitary , the third, 
federal) which differ from the above-mentioned demoa atic States 
so much m their fundamental nature that they form a class by 
themselves They are totalitai lan States The diffeience between 
the two types of States is that a demoaacy makes a distinction 
between State and society , a totalitarian State does not 

And, finally (in cliapter XXII), is given a brief account of 
the Government of India, which also in some ways is in a class 
by Itself For India today is, strictly speaking, neither umtary 
nor federal , it is partly unitary and partly federal It is also 
(while in no way totalitarian), not a fully demociatic State, 
though on the w^ay to becoming one 
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§2 THE CONSTITUTION OF BRITAIN 

We considei the government o£ Britain fust, primarily for 
the reason that British political institutions have had a pro- 
found influence on shaping the governmental systems of other 
‘'Countries, and therefore an acquaintance with them helps to a 
vjclear understanding of those systems 

Let us ask ourselves a preliminary question What is meant 
by the term ‘ the constitution of Britain ’ ^ A constitution, in 
general terms, is the body of rules which directly or indirectly 
i,affect the distribution or the exercise of the sovereign power in the 
State It is, in a classic definition, the collection of principles 
according to which the po'vvers of the Government, the rights of 
H:he governed and the relations between the two, are adjusted. 
'*The constitution of India, for instance, is found in the Govern- 
ment of India Act, 1935 , that Act contains the most important 
of the rules which affect the distribution and the exercise of 
sovereign power in India— the rules 1 elating to the powers of the 
Secretary of State for India, the Governor-General, the Governois, 
tlie composition and powers of the central and provincial Legib- 
-latures, etc Britain has no such document containing all or 
^'’the most important of the rules relating to her constitution 
Several of these rules are found scattered thiough a number of 
•charters and petitions like the Great Charter (1215)^ and tlie 
L Petition of Right (1628),“ statutes like the Parliament Act of 
igii ,3 and judicial decisions like the decision in Wilkes’ case ‘ 
> tsonie indeed aie unwritten usages or constitutional con- 
ventions Whether we can call sucli a constitution as this an 
unwritten one is a debatable point, to which we shall refer 
later ® It is sufficient here to stress the fact that the constitution 
of Britain is derived from seveial souices , it is a composite of 
charteis, statutes, judicial decisions and usages 

This constitution can be amended in the same way as ordin- 

^ The Great Charter guaranteed the liberties of the English Church, and 
among other things, provided that ‘no freeman shall be taken or imprisoned 
save by the lawful judgement of his peers or by the law of the land’, 
and that ‘no scutage or aid shall be imposed in our kingdom except by the 
common council of our kingdom’ except for certain specified purposes 

® The Petition of Right declared that taxes could not be levied without 
••consent of Parliament, that Englishmen could not be impiisoncd without 
cause shown and trial gnen, and that soldiers and sailors could not be 
billeted on private householders ^\lthout their consent 

’ See below, §6 ® See below, §16 

* See below, ^13 ® See below, ch XXV, §i 
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ary Ia%vs aie j^assed and -amended TJius a law i elating to tlieb®*'^' 


Crown, like tlie Act of Settlement (1701), is passed by Parliament 
and assented to by the king, in the same ^ray as "an education 
a public health Act is put on the statute book Such a constitu-^ 
tion, which does not lequire any special piocedure or body for 
making constitutional laws, is known as a flexible constitution, tco. 
in contrast to a 1 igid one ^vhich piovides a special procedure foi 
the pm pose 

We shall now consider, in older, the Executive, the Legisla 
ture and the Judiciaiy of Britain 


§3 THE CROIVN ITS POSITION AND PO^VERS 

•The supreme executive authoiity in the State is vested m 
me Clown 

The Clown is a hei editary institution which Parliament legu- 
lates by rules of succession Undei the tenns of the preamble 
to the Statute of Westminster (1931), ‘any alteration in the 
law touclimg tiie succession to ’the throne or the royal style 
and titles ’ requires tire assent of the Parliaments of all the 
Dominions as well as that of the Parliament of tire United King- ^ 7 ^ 
fdom The succession is now governed by the Act of Settlement / 
({1701) Briefly, this provided that in default of heirs of the then 
leignmg king, William, and of his expected successor, Anne, ^ 

,the Crown, together ivith all its prerogatives, should ‘ be, remain, j. 

and continue to tire most excellent Princess Sophia,^ and the rc^^u. 
heiis of her body, being Protestants ’ Within the reigning famil), 
the tlirone passes according to the principle of primogeniture, 
elder sons being always preferred to younger, and male herrs " 
to female’ Provision has been made by Parliament for the 
setting up of a regency for the performance of the king’s duties 
in the event of his absence, infancy, insanity, ill health, or un- 
fitness to rule 

The sovereign must not only be a Protestant, but may not 
many a Catholic He is required to take a coronation oath to 
the effect ‘ that he is a faithful Protestant and that he will, 
according to the true intent of tire enactments which secure the 

■ A granddaughter of James I (1603-25) The present king, George VI, 

Is die tenth m succession from George I (Sophia’s son) who, in accordance •> 
with die Act, succeeded Anne in 1714 According to the Abdication Act 1936, U W. p 
the issue, if any, of King Edward VIII, and the descendants of that issue, 
shall not have any right to the succession 
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Protestant succession to the tlirone of the realm, uphold' and 
maintain the said enactments to the best of his powers 
^ He is not answerable to any court of law, and cannot be 
arrested At the beginning of his leign, he is voted a * avil 
list ’,2 1 e a yeai'ly allowance from the public funds for his per- 
sonal and court expenses. 

The most important powers of the Crown are 
(i) It enforces national laws , appoints and lemoves officeis 
and diiects the work of administration , manages the countiy’s 
foreign relations and makes treaties, and conducts its dealings 
with the colonies, Dominions, and dependencies , and holds 
supreme command over the armed establishments 

(n) It summons Parliament, and prorogues and dissolves it , 
a speech ‘ fiom the throne ’ is read at the opening of a new Parlia- 
ment , every law requires the assent of tlie Crown , oiders-in- 
council are passed in its name 

(til) It is the fountain of justice, and in tliat capacity ap- 
points judges, ‘ and wields the power of pardon and reprieve, 
subject only to the lestriction that no pardon may be gi anted 
in cases in which a penalty has been imposed for a civil wong 
or by impeachment ’ 

(iv) It IS the head of the Established Churches ; as the head 
of the Anglican Church in England, it appoints the bishops and 
archbishops , as head of the Church of Scotland, its function, as 
A B Keith pointed out,^ is insignificant 

(v) Finally, it is the ‘ fountain of honour ’ , titles aie awaided, 
as for instance the Honour Lists published at the Neiv Year 
and on the king’s biithday, in the name of the king 

The 'Clown' mid the ‘ soveieign' 

The Clown has, howevei, to be distinguished from the sover- 
eign , according to Gladstone,^ tins distinction is most vital to 
the practice of the British constitution and to right judgement 
upon It The term ‘ sovereign ’ refers to the king as an indivi- 
dual ; tile term ‘ Croivn to kingship as an institution, and means, 
ji^as we have seen, the supreme executive autliority in the State. 

^ r A Ogg, European Governments and Politics, p 53 
” King George VI is allowed ;£‘4io,ooo a >ear, with e\empUon from 
income-tax 

® The King and the Imperial Crown, pp 371-3 
*■ Gleanings of Past Years, Vol I, p ^34 
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The king as an mdmdual does not on his own initiative 'exelcise(^^ 
the powers of the Ciown , he exercises tliem on the advice of his 
ministers who aie cliosen from, and are responsible to, tlie Parlia- ^ 
ment representing the people Theie was a time in tlie history 
of Britain when the king did himself exercise the powers ; but 
die gradual evoludon of demoa'acy has made it necessary for him 
to be a nominal luler The king reigns, but does not govern 

‘There is not a moment in the king’s life, from his accession^^^J^ • 
to his demise,’ said Gladstone, ‘during whicli there is not some 
one responsible to Pailiament for his public conduct, and there 
can be no exercise of the Crown’s audiority for =which it must U c,'! 
not find some ministei willing to make lumself responsible ’ 

Thus when he summons, prorogues or dissolves Pai’liament, or ^ 
reads a ‘ king’s speech ’, or declares peace or war, or appoints to ^ n 


die highest executive offices of State, eveiyone knows that he 








does not act on his own lesponsibility 

It will, however, be a grave error to conclude, as the fore- 
going account might suggest, that the sovereign as a person 
has no influence on the affans of State That great authority, 
Gladstone, has said that the substance of die cliange that has 
occurred in the position of die monarchy since the end of the 
seventeenth century has been a ‘ beneficial substitution of influ- 
ence for power’ ^ The whole audioiity of the State periodically 
returns into die royal hands whenever a ministry is changed ^ 


During the interval between the retirement of one Government 




and the appointment of another, the king is the depositary of ,, 
power 2 ‘ Moreover, it is his personal duty to decide which of Vo^t- ■« 
the leaders of the majority in Parliament shall be entrusted with w* t*v 
the premiership The right to commission a particular states- -V® 
man to form a ministry remains, though it is conditioned by the ^ 
fact diat the sovereign’s field of choice is narrowly restricted 
Again, in the determination of policy and in administration, 
the sovereign has, in Bagehot’s oft-quoted words, tliree rights 
yjthe nght to be consulted, the light to encourage, the right to 
jwam And a king of great sense and sagacity, Bagehot adds, 

^ would want no others 


‘ He would find that his having no others would enable himfVv ^ 
to use these with singular effect He would say to his minister, 
“The responsibility of these measures is upon you Whatever 
* ibid, p 38 ; Italics ours 

® S Low, The Governance of England, p 263 » ibid 
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you think best must be done ^^^Ilatever you think best shall 
have my full and 'effectual support But you tvill observe that 
for this reason and tliat reason what you propose to do is bad , 
for this reason and that reason what you do not propose is 
better I do not oppose, it is my duty not to oppose , but observe 
that I wai n ” 

It ought to be emphasized tliat the right of the sovereign to 
be consulted is an important one , it is on record that more than 
•one sovereign insisted on this right The classic example is that of 
Queen Victoria 

‘ She requires states one of her memoranda,- ‘ (i), that he 
(Lord Palmerston) will distinctly state Avhat he pioposes in a 
:given case, in order that the queen may know as distinctly to 
what she is giving her royal sanction , (2) having once given 
her sanction to a measure, that it be not arbitrarily altered 
or modified by the minister. . She ex2Dects to be kept informed 
■of what passes between him and the Foieign Ministers before 
important decisions aie taken, based uj^on tliat intercourse, 
to receive the foreign Dispatches in good time, and to have die 
drafts for her approval sent to her in sufficient time to make 
herself acquaint^ with their contents before they must be sent 
off’ 

ivV' The warning given by a monarch cannot be lightly ignored 
by a minister, for it must be remembered diat the former sjieaks 
from the vantage ground of an exalted station and a relatively 
^ treater experience ‘ A king,’ said Peel, ‘ after a reign of ten 
years, ought to knoiv much more of the working of the macliine 
■ of government than any othei man m die country ’ The monarch 
has one furdier advantage over his ministers he is in a position 
to rise above jiaities and partisanship, for his personal fortunes 
are hardly affected by party politics Undoubtedly, we may 
add, a good deal of die effective influence of the monarch depends 
upon liis personality and the attention he devotes to affairs of 
State 




54 THE SERVICES OF MONARCHY 

^ Monarchy has endured in Bntain for several reasons. First, 
the British are essentially conservative by temperament , they 
^haidly like to give up an institution whicii has been with them 
■^for ages Secondly, little is gained by abolishing monarchy. 


* W Bagehot, The English Conshiuhon, <,h III 

= Letfers of Queen Victoria, ist Senes, V0I II, p 315 Queen Victorn 
to Lord John Russell. 12 August 1850 


244 



Rsl ' THE CABINET 

, -r . r > r ,, 

The institution costs the nation but a £i action of one per cent^,^ s 
o£ the annual budget Further, the tradition is now well establish->^^J^^;^ 
ed that tlie hing does not govern, but only reigns , and, there-«, 
foie, the existence of monarcliy does not act as a brake on the^^^^;^ 
popular will, monarchy has now definitely become ‘ constitu-<^,v^H^- 
t^ona^ And even if kingship is abolished, some titular head,^^^^^ 
independent of electoral influences, would seem to be necessary a, 
in the place of the king Thirdly, and above all, monarchy j!; 
pel forms some distinct services to the nation the presence of 
the king helps to give some continuity to executive policy The 
traditions which surround a monarcliy of long continuance help 
to inspire the actual heads of the Government with a sense of ce>^H ( 
lesponsibility and dignity The king acts as a useful counsellor J 
to the real political heads of the State He is the symbol of 
imperial unity, especially necessary after the passing of the hj 'k-n 
Statute of Westminster (1931), which made the Dominions prac-^ | 
tically autonomous , the British Parhament and the Bntish cabi- ^ 
net have no powers to interfere in the affairs of the Dominions 
He IS also the head of British society, expected to set standards 
of social life 

§5 THE CABINET 

The cabinet is the real, as distinguished from the nominal,. 'RejjJl 0 
Executive in Britain It has been defined as a body of royal 
advisers cliosen by the piime minister in the name of the Crown 
with the tacit appioval of the House of Commons It is, in 
Bagehot’s phrase, a hyphen -which joins, a buckle which fastens,.^ ^ 
tlie legislative pait of the State to the executive part of the State 
Its importance in tlie British political system is indicated in'^L/ 
such descriptions 
(Lowell) and ‘ th 
Muir) 

The cabinet must be distinguished from the Pri-vy Council 
and the ministry It is a much smaller body than the Privy h-*- <u» 
Council All members of the cabinet (about 20) are members'*' < 
of the Privy Council, but all members of the Privy Council 
(about 320) obviously are not members of the cabinet The 
practice is foi all members of tlie incoming cabinet to be appoint- 
ed to the Pi ivy Council, unless they are already Pri-vy Councillors ; 
and they remain prn^ counallors for life 

It is also smaller than the ministry The ministi'y is about 


of it as T he keystone of the political arc h 
e steel ing-wheel of the ship of State ’ (Ramsay 
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40^ stiong and consists of all the Crown officials who have seats 
in Parliament, are responsible to the House of Commons, and 
^old office so long as they command the confidence of the work- 
ing majority in that body , the cabinet consists only of some 
trventy of these ^ All cabinet members are mimsters, but not all 
ministers are cabinet members Further, the two differ in tlieir 

V 

functions the ministry, unlike the cabinet, does not meet as a 
■ body for the transaction of business, for it has no collective func- 
tions in respect of the determination of policy or of administra- 

- tion The function of a non-cabinet minister is to be in charge 
of a particular portfolio of government ; that of a cabinet minister, 

‘ in addition, is to help in determining, along with his colleagues, 

- the general policy of the Government in all departments and to 
control administiation 

.^^The clioice of the ministers to be included in the cabinet 
^depends on the prime minister Invariably the Chancellor of 
^the Exchequer, the important Secretaries of State such as those 
in charge of foieign affairs, the Home Office, tlie War Office and 
the India Office and the ministers of health and labour are mem- 
bers of the cabinet , the others are included or not according to 
the wishes of tlie prime minister 

‘A'vdThe formal appointment of the members of the cabinet is, 
of course, made by the king The first step in its formation is 
j^for the king, on the resignation of one cabinet, to send for the 
leader of tliat political party which controls a majority in the 
House of Commons and ask him to ‘ form the mim'stry ’ If 
no single paity commands a majoiity (as happened in 1924 and 
1929), he invites the leader of that party, who can, either through 
^a coalition or oiheiwise, assure himself of a majority or of suffi- 
cient suppoit to undertake the responsibility of government. 
-*-This leader is designated the piime minister , he suggests to the 
' king the names of tlie other members of the cabinet, and of 
Other ministers Technically he has a free hand in his choice , 
v^in practice, he has to take into account die need for maintain- 

^ According to the Siatcsvian^s Year-book^ ^943» the 40 ministers were distn^ 
"buted as follows * {t) the War Cabinet, 9, [tt) Ministers not in the War Cabinet, 
22 , (in) other ministers, 9 

•* In addition to the ordinary Cabinet, there has been since September 1930 
(when the war began) a War Cabinet \^hich now consists of 9 members 'f'heir 
primary dutj, as the name suggests, is to see to the proper direction of the 
wat The War Cabinet was the in\cntion of Lloyd George who constituted 
one during the war of 1014-18 
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mg party solidaiity and the claims of senioi men m the party ’ 
■who have once served as ministers and are available for service ; 


rv-t 


for recognizing ability among the younger men , for representing ^ 
social, economic, and leligious groups in die cabinet, for satis- U 
fying regional claims , for including membeis from both Houses 
of Parliament, and, above all, for getting togedier a team of 
leally able men, including a vanety of talents, who will workta^iH^ 
together under lus leadership The task is not easy, Disraeli / 
considered it ‘ a work of great time, great labour, and great res-'^^’^^ 
ponsibility’ Having got together his list, the piime minister 
submits It to the king, who approves of it Every minister of 
t he Crown must be a Member of Parliament ,^ of one House or 
the other ; if he is not one at the time of af)pointment, he has 
to become one, either by being made a peei, or by a ‘ safe consti-jgj^ 
tuency’ being made available foi him The y)nme mimster, 
must be added, also assigns to each minister his individual port-^^ ^ ^ 
folio, in consultation with him and with otheis 

The functions of a cabinet are succinctly set out in die Repo) t 
of the Machinery of Goveiiiment Committee (1918) as {i) the 
final determination of the policy to be submitted toJBarliament , 

{ii) the supreme con tiol of dia-aational Execut ive i n_ accordance 
widi the policy prescribed by Pailiament , and (iii) the continuous 
c o-ordination and delimitation of the authoiities of the s _ejLeral 
dep artments of Sta ke 

The first involves the preparation and appioval of the legis- 
lative programme for eadi session of Parliament Government 
measures are intioduced, explained and defended on the flooi of 
Parliament by members of the cabinet The cabinet thus supplies 
an effective leadership to Parliament in legislation It also ap- 
proves of the ‘ king’s speech ’, determines its attitude to the bills 
introduced by private members of Parliament, and discusses the 
annual budget before it is introduced in Parliament The second 
involves the determination of how the executive authority vested 
in tire Crown— in respect of appointments, foreign affairs, etc 
shall be exercised The thud involves a general control and 
the co-ordination of tire work of the several departments of the 
Government 


This IS a well-^ttled con\ention There have been occasional e'vceplions 
or example, Mr Gladstone once held office out of Parliament for some 
months in 1845-6 
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From jgiG, tliere has been a cabi net, secretaria t to heli^ the 
^cabinet in the performance of its functions Its duties are 

(i) To circulate the memoranda and other documents le- 
quired for the business of the cabinet and its committees 

(it) To compile under the direction of the prime minister the 
agenda of the cabinet and, undei tlie diiection of the chan man. 
the agenda of a cabinet committee 

(in) To issue summons of meetings of the cabinet and its 
committees 

(iv) To take doivn and cnculate the conclusions of the cabi- 
net and its committees and to prepare the reports of cabinet 
committees 

(v) To keep, subject to tlie instructions of tlie cabinet, the 
cabinet papers and conclusions 

The political characteristics of the cabinet may noi\’’ be suni- 
maiized 

(^) The exclusion of the king The king does not attend the 
meetings of the cabinet This practice dates from i'7i4 and aiose 
. from the circumstance that George I, the then reigning king, 
did not knoi\’- the English language The impoitance of this 
practice is, in the woids of J A R Marriott, that so long as the 
soveieign sat at the Council-board, some degree of political res- 
ponsibility attached to him ; but tlie irresponsibility of the 
sovereign is a condition precedent to the complete responsibility 
of his sen^ants 

(^^) The close coi despondence between the cabinet and the 
pai hanienta'iy majoiity for the time being This is seemed, as 
I we have seen, (a) by the practice of asking the leader of that 
paity which has a majority in Parliament to form the cabinet; 
and (b) by the rule that eveiy minister of the Crown must be 
a member of one or othei House of Parliament 
c- (in) The political homogeneity of the cabinet This indeed 
follows fiom (n) abo\e It means that the members of the 
cabinet hold the same political opinions the diffeiences among 
tliem, if any, are expected to be lesolved by mutual discussion, 
and are not, at any rate, made kno^ni to the public From 1931 
to tlie piesent theie has been a ‘ national ’ Government, consisting 

* W I Jennings, Cabinet Government , p iSp 

= This analysis to some extent follows JAR Marriott's m his excellent 
stud\, English Political InsUtutions, ch IV 
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o£ incmbeis drawn fiom thiee diffeient paities, but this does 
not substantially violate die pnnciple of political homogeneity, 
for, in so far as the membeis theieof have tacitly agieed to ivork 
on the principle of collective lesponsibility, explained below, 
some degiee of political homogeneity is inevitable 

(w) Political responsibility to the House of Commons The 
membeis of the cabinet ‘ aie answerable to die House for eveiy 
policy that they e mbaik upon, and for every action that the v^^x 
take diey hold tlieir office only so long as they command the 
co^dence of the House of Commons , when they cease to have itr\<J^ 
by convention they lesign It follows that die policy which 
they adopt must be acceptable to the House The House can indi- 
cate Its want of confidence by rejecting 'a bill introduced by a 
minister , passing a non-official bill opposed by the cabinet , re- 
fusing supply , 1 educing the salary of mmisteis and, finally, by 
a vote of ‘ want of confidence ’ 


This lesponsibility is, fuithei, collective 
oft-quoted words of Moiley,i that 


Tins means in the 




‘ as a general rule every important piece of departmental policy cJd 
is taken to commit the entire cabinet , and its members stand 
oi fall together The Chancellbi'^'ojt die Exchequer may be 
diiven from office by a bad dispatch fiom the Foreign Office, and 
an excellent Home Secretary may suffer for the blunders of a 
stupid Minister of Wai The cabinet is a unit— a unit as legaixis- 
the sovereign, and a unit as legaids die Legislature* Its views, 
aie laid before the sovereign and befoie Parliament, as if they 
were the views of one man It gives its advice as a single whole, 
bodi in the royal closet, and in the hereditary or the representa- 
tive chambei The first maik of the cabinet, as that institu- 
tion IS now undei stood, is united and indivisible responsibility ’ 


For all that passes in the cabinet, each member of it who does 
not lesign is absolutely and irretrievably responsible, and has 


no right aftei wards to say that he agreed in one case to a compro- 
mise, while in another he was persuaded by his colleagues - 


We must perhaps add, for the sake of avoiding confusion,^' 
that the ministers are, in addition to being politically responsible 
to the House of Commons, in law lesponsible to the king, for.^^^^ 
he appoints and dismisses them, they aie further, in common <5^ 
widi other officers of gov^einnient and according to the pnnciple ^ ^ 

^ Life of Walpole, 1913, pp 155-6 ^ 

Life of Robert Marquis of Salisbury y Vol II, pp 219-20, cited by Jen- 
nings, op cit , p 217 
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of * t he rule o f latv liable before a court of law in. case any act 
of theirs is illegal. 

(v) The ascendancy of the pume mmisie) T he piime minis- 
t er IS, m die words of Morley, die keystone of die cabinet aicli. 

‘ Although in cabinet all its members stand on an equal foot- 
‘ ing, speak with equal voice, and, on the rare occasions when a 
division is taken, aie counted on the fraternal principle of one 
man, one v'ote, yet the head of die cabinet is pnmus inter pares, 
and occupies a position whicli, so long as it lasts, is one of excep- 
tional and peculiar authority.’^ 

An enumeration of his most important functions- proves die 
■^conectness of Morley’s estimate With die king’s consent, he 
^'appoints and dismisses vraimsters and exercises a wide patronage 
He presides over the meetings of the cabinet , is consulted by 
other ministers on die major problems of their departments . 
settles disputes between departments , controls the cabinet 
secretariat, and is generally lesponsible for seeing that depart- 
ments carr)^ out cabinet decisions Often he is leader of die House 
of Commons He is leader of his oivii parliamentary party, and 
invariably of his party outside He is in communication with the 
prime ministers of die Dominions He is the confidential ad- 
viser of the Crown and the oidmary channel of communication 
between the Crown and the cabinet The power of the prime 
minister is indeed gieat As Sidney Low says, backed by a stable, 
substantial majoiity in Parliament, his range of political action 
IS scarcely limited An English pnme minister, widi his majority 
secure in Paidiameiit, can alter die laws, he can impose taxation 
and repeal it, and he can direct all the forces of die State The 
one condition is that he must keep his majority 

Finally it is necessary to mention that die pnme mimstei’s 
power is largely due to the fact that indiiectly he is die nominee 
of the political sovereign of die State, the electorate He is re- 
turned to power as the leader of a party, whose policy has been 
explained to the nation at the general election and approved 
by them 


§6 Tur HOUSE or lords 
The king-m-Pailiament, i e the king, the House of Lords, and 
the House of Commons, constitute die law-making body in Britain. 

* Morlej, Life oj 1\ alpolc, p 157 

• See Jennings, op cit , pp 153-4. 
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The House of Lords is largely based on the hereditary 
pie It has neaily 750 members, the number varying through 


deaths and the creation of new peeiages These fall mto five 


categories 

(t) Hoeditaiy peeis About nine-tenths of die membeis offlw^' 
the House aie hereditary peers It may be mentioned that 
ages aie created by the Crown, and descend to the eldest male#^ 
member of the family , the odier members of the fatnily are|^ ^^ *^^ 
commoners , and a jfeerage can neither be alienated or uransferied ti 
to another nor sui rendered to the Crown 1 

(«) Representative peers of Scotland When Scotland was^**'''^ 
united with England by the Act of Union (1707), there was in 
existence a Scotch peeiage, with 154 membeis They were given ^ 
the right of electing 16 of their number to lepiesent them in the 
House of Loids for the duration of each Parliament 

(m) Representanve peers of Ireland Similarly, when Ire-%8-vv%* 
land was united with Gieat Britain by die Act of Union (1801), aSIx 
theie was a sepaiate lush peeiage with 234 members It was^j'>^^ 
provided that the lush peers should elect 28 from among diem- Y 
selves for life to represent them in the House of Lords Aftei 
die creation of the Irish Free State, it was announced by the prime > 

minister in 1923 that vacancies among the Irish lepresentative 
peers "would not be filled until fui thei legislative provision was 
made No such provision has since been made, with the result 
that now there ai e only about 1 5 Irish 1 epresentative peers « S' 

(iv) Lords of appeal in ordinary There are seven of them,s«j*-. t* 
appointed for life The reason for mtioducing this element was * 


to enable the House to fulfil adequately its judicial functions, 


noted below They aie chosen fiom among distinguished jurists ^ ^ 
and, unlike other members of the House, are paid an annual 


salary 


(v) Spiritual peers The two arclibishops, and twentyd^r^ 


bishops of the Anglican Church (noimally the bishops of London, 
Durham and Winchester and twenty-one other sees cliosen in 
order of seniority), sit in the House by^ virtue of the writs of sum- 
mons issued to them 

Persons under twenty^-one years of age, aliens, bankrupts,^^ 




pel sons serving a sentence on conviction of felony or treason, ^ . y 


and women aie ineligible to sit in the House of Lords 






Vv 

R Anson, The Law and Custom of the Consttfuiton, "Vol I, p 210 
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jT^Of Its organization and procedure, the essential featuies aie 
the following. The Loid Chancellor, a member of the cabinet, 
and invariably a member of the House of Lords, is the piesidmg 
officer. Three members constitute a quorum, though in order 
^ to pass a legislative measure at least thirty members must be 
‘ present Normally the sessions of the House of Lords are co- 
incident with tliose of the House of Commons, though tlie days 
‘and the hours of sitting aie not always the same There are several 
committees in the House of Lords, as in the House of Com- 
e mons , it is not necessar)^ to refer to them because, on account of 
"Hhe smaller attendance in the House, invariably bills, after two 
'Veadings, are debated in Committee of the whole House, before 
being read a third time If the House makes amendments to a 
bill which comes fiom the Commons, the measure goes back to 
them for concurrence. 

<^^The powers of the House of Loids are threefold . judicial, 
^gislative, and deliberative 

It IS the supreme court of appeal for cases in tlic United King- 
dom of Great Britain and Northern Ireland and a couit of 
impeacliment for the trial of important officers of tlie Crown 
'^mpeachments have long been out of use (the last one_was in 
^805) , there is no need for them as the principle of ministerial 
Responsibility is now well established The function of tlie 
House as the highest couit of appeal is merely a historical sur- 
‘’vival Actually, the House as a whole takes no part in tlie woik, 
if which is left to those of its members ivho have held high judicial 
'’offices togethei with the law-lords As Rgmsay Muir has noted, 
^ the laiv court which is called “ the House of Lords ” is in leality 
quite distinct from the legislative assembly of tliat name ’ 

The legislatne powers of the House were until 1911 equal 
to those of the House of Commons in respect of ordinaiy bills 
^and somewhat inferior in lespect of money bills, ic the Lords 
^■^uld initiate ordinary bills, and amend and reject those ishicli 
A came fiom tlie House of Commons * and, in theory' at any rate, 
tliey had tlie pov’ci to amend and reject money bills, though this 
power was raieh used This position was radically altered by 
tli^ Parliament Act of 1911 This Act was ‘piovoked’ by the 
Action by the Loids of the finance bill of 1909, providing for 
tax on incieasc in land ^ allies, a constitutional crisis ensued, 
and lesultcd in the passing of the Parliament Act 
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(t) It piovided that money bills^ i£ passed by the House of 
Commons, should become law one month after such passage,^ even ^ ^ 
though tlie Loids should withhold their concurrence The teimx-,VJw 
- money bill ' is so defined as to include measures relating not 
only to taxation but also to appropriations, loans, and audits ; 
and the Speaker of thq House of Commons is given the absolute 
power to decide whethei a given measuie is or is not a money bill<^-'«^ 
within the meamng of the Act 

(ii) Public bills, other than money bills or a bill containing — 




any piovision to extend the maximum duration of Parliament \ 
beyond five years, may become law without the consent of the^-^*^ 
Lords provided (a) that they have been passed by tlie Commons in^‘^‘ 


three successive sessions of the same or consecutive Parliaments Ct Wo 
and (b) tliat two years have elapsed between the date of the 


second reading of the bill m the first of tiiose sessions and thefivv<,v^ 
-date on which it passes the House of Commons in the third of^^^ ‘ 

those sessions 

Briefly, tlie Pai Lament Act i educed the House of Lords to a^ 
definitely suboidmate position It depiived it piactically of all 
powers in legard to money bills and limited its power over 
general legislation to a suspensive veto of two years It is, however, 
'worth, mentioning that the House may still, through its power vcyfo , 
to delay, exercise considerable power in respect of non-financial 
bills , a Labour Party Government, eager to carry out progressive 
socialistic legislation, may find the delay inconvenient and im- pWI 
tating Legislation apart, the House of Lords is a ventilating 
chamber, it may discuss any pioblems of public importance, 
social, economic and political 

Cin — i.-C'Cx , 

§7 IS THE HOUSE OF LORDS 


A SATISFACTORY SECOND CHAMBER? 

j .. 

The tests of a good second chambei aie twofold (i) It mustVM v-. 
be composed differently fiom the first so that it may not be 
mere duplication of a jiopularly elected fiist chamber, it must”^**^^ 
theieby help to bring to the work of legislation and deliberation 
men with additional qualifications, and, if iiossible, superior to 
those of the membeis of the other chamber {ii) While it should 
help to revise the laws passed in the other chamber, it must not 
be a lival to it or be an obstiuction 

Judged by these standards, the House of Loids has, deSyT"'*'^* ' 
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^oth merits and defects. It is differently composed from tlie 
^popularly elected House of Commons. The members of the 
House, too, are men of considerable ability Says a competent 
'autliority ^ 

‘ It is doubtful whether, by and large, tlie actual working 
^ouse of Lords is surpassed in its resources of intelligence, integ- 
rity, and public spirit by the House of Commons Industry, 
finance, agriculture, science, liteiature, religion— all are repre- 
sented there Spiritual and intellectual as well as material 
forces find expression The country is served from the red 
leather benches by men who have built up its prospenty, adminis- 
tered its great dependencies, risen to its highest positions in law, 
diplomacy, war, stateaaft, and learning’ 

Even Its "worst critics admit tliat the debates in tlie House of 
Lords reach a veiy high level , a discussion of colonial problems 
participated in by sucli distinguished proconsuls as Curzon, 
^Cromer (the maker of modern Egypt) and Milner (sometime 
Tyovernor-General of South Afnca) must indeed be worth listen- 

functions allotted to tlie House cannot also be considered 
unsatisfactorj', as they are more or less the functions envisaged 
^for an ideal second chamber for Britain by an authoritative 
conference piesided over by Lord Biyce (1918) . 

' The examination and levision of bills brought fiom the 

House of Commons, a function which has become more needed 
since, on many occasions dining die last thirty years, the House 
jpof Commons has been obliged to act under special rules limiting 
debate 

(») The initiation of bills dealing with subjects of a practi- 
cally non-con troversial cliaractei which may have an easier 'passage 
through the House of Commons if they have been fully discussed 
and put into a well-considered shape befoie being submitted 
to It 

The intei position of as much delay (and no more) in 
ithe passing of a bill into la-w as may be needed to enable the 
• opinion of the nation to be adequately expressed upon it. This 
would be especially needed as regaids bills which affect the 
^fundamentals of the constitution or introduce new pimciples 

^ ^ C>gg, op cit p 196 

, 5 See W B Munro, The Goicrnmoifs oj Ettropc, p 153 
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of^ legislation, or raise issues whereon the opinion of the country 
may appear to be almost equally divided 


(ivy Full and free discussion of large and important questions,u 


such as those of foreign policy, at moments when the House oF^ 
Commons may happen to be so much occupied tliat it cannot 
find sufficient time for them Such discussions may often be all dju^ 
the more useful if conducted in an assembly whose debates and 
divisions do not involve the fate of the executive Government 

According to W B Mumo,i the House appears to be doing ^ 
Its work fairly well on the whole 

‘It examines and levises non-financial measures It insists,-^^^;^ 
when the occasion arises, that ample time be given for a full^y,.^ 
public discussion of such bills before tliey become pait of tlie^*'~^ 
law of the land It compels sober second tliought and gives jJlT 
oppoi tunity foi passions to subside ’ ^ 


Further, it is an admirable arena foi tlie discussion of many^^'" 
important public questions, especially those which he, or ought 


to he, outside the domain of party politics , its discussions, a?^ 
we have noted, often leach a high level Above all, it has ceased 
to be a rival or an obstruction to the will of tlie elected House 

What, then, explains the dissatisfaction with the House of^^® 
Lords whicli we find in political discussions ^ The reasons are 
really twofold First, a predominantly hei editary body is an^,,,^ 
indefensible anacliromsm in a democratic State, it symbolizes 
privileges not justifiable on a rational basis The idea of 
heieditaiy legislator is, it is said, as absurd as the idea of a heiedi-^^^"2^ 
tary poet laureate or a hereditary matliematician There ha8+*’ 
also been a serious suspicion tliat peeiages have been bestowed 
not in recognition of merit oi senuce to the community, but as 
a reward for contributions to paity funds, that they have been^^v 
practically sold for cash The matter was so serious that it had 
to be investigated by a loyal commission in 1922 Second, tliere ^ 
is no doubt that the general attitude of the House of Lords has^^^^ 
been conservative , it appears to the public mind as the guardian 
of vested interests and a brake on progiessive legislation The^,. 
classic instance of this attitude was the pronounced opposition 
of tlie Lords to the extension of the suffrage in 1832 , it was ovei- ‘ 
come only by a threat from the Crown that a number of peers 
sufficient to swamp the opposition would be created That is 

tXnA-' 


op at , pp 151-2 


THE GOVERNMENT OF BRITAIN [ciiXVI 

■ ■\vliv H T- Laski declares,^ that i£ there is to be a second cliamber 
at all m a demooratic State, the House of Loids, ruhen a conset- 
vatwe govomnent is in office, is perhaps as good a second dianv 
ber as tliere is in tlie world 

^ This dissatisfaction has led to ^ arious proposals - for the re- 
Jorm of the House on more democratic and progressive lines 
^It is impossible to discuss tliem in this brief survey , it is sufficient 
no say that sei eral of them contemplate a reduction in the number 
‘o£ hereditai'y peers, and the addition of an elected element foi 
the puipose of obviating the most common leproach, viz tliat 
‘ It ‘ lepiesents nobody but itself, and it enjoys the full confidence 
l«of its constituents ’ This, in its turn, raises other difficulties, 
eg that such a reformed House of Lords, moie representative 
and possessing more talents, may demand greater powers and 
•come into conflict with the House of Commons There is con- 
'‘^derable truth in the lemark^ that the strength of the present 
i^House of Lords, paradoxical as it may seem, arises fiom its weak- 
ness , tliat the case for its abolition loses its force because tlie 
Lords are too weak to oppose the ivill of the popular House 
But the position will be alteied with a leformed House claiming 
increased powers Whatever the future of the House of Loids 
may be, even as it is constituted and functions at present it is 
not 'Without Its uses Says Bagehot ^ 

With a pel feet lower House it is certain that an upper House 
would be scarcely of any value If we had an ideal House of 
Commons, perfectly lepresenting the nation, always moderate, 
(1 never passionate, abounding in men of leisure, nevei omitting 
the slow and steady forms neccssai'y for good consideration, it is 
certain that we should not need a higher chambei . But 
though beside an ideal House of Commons the Lords will be 
unnecessary, and therefore pernicious, beside tlie actual House 
a revising and leisured Legislature is extremely useful, if not 
quite necessary ’ 


8 THE HOUSE or COMMOIsS 
The House of Commons, tlie lower House, is an elected body 
l^-consisting of 615 membeis, the basis of representation being on 
the a\ erage one membei foi every y^ooo of the population The 

* Parhamevtarv Govcinvieut vi England, p 114, italics ours 

’ See Marriott, Second Chambers, ch XIII, for a convenient summary of 
the'^c proposals 

* Munro, op cit , p 1^1 

* The Kiiqhdi Constitution, ch IV 
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membeis aie, foi the most part, elected by single-member 

tuencies, le by all constituencies (except twelve) leturning one ' 

membei each , and in no constituency are moie than two retuin-'*^*;^^ 

ed The right to vote is given to all men and women of 2i 

)eais and above, not subject to legal incapacity, who have resided 

in a constituenq’ for three months An additional vote is -given ^ 

to those electois who are holdeis of 'a univeisity degree, or who^V»v*.w 

occupy land or othei piemises of an annual rental value of 

£io, for piu'poses of business, tiade, or a profession No one 

has moie tlian two votes Peers, aliens, lunatics, idiots, peisons<^ u 

convicted of treason or felony, and persons undei age have no 

vote 

The House is elected for five yeais, but may be dissolved 
caiher by the Ciown ^ 

The powers of the House may be discussed under five heads — 

(i) Legislative In theory, the powei of tlie Commons 
pass laws for the United Kingdom, the colonies (barring the 
Dominions) and India is almost unlimited The checks on thisCcvL^iVt 
jxrwer provided by the constitution are the veto power of tlie^,_^QeJ 
Croivn, and the suspensive veto of the Lords according to tire k» 
terms, of the Parliament Act of 1911 The former, according 
the custom of the constitution, is not used , the latter is ineffec-'^*-®*^ » 
ttive Further, the Judiciary has no poiver in Britain to declare 
the laws passed by Parliament unconstitutional ^ Though in*o Cwe/ 


theoi')' Its power to pass laivs is thus great, in practice the cabinet, 


as IS explained elsewheie,^ has a laige measure of influence m<XxAjUK^ 
guiding legislation , so that, in practice, ive may say that ‘ new 
laws are made by the ministry with the acquiescence of the 
majority and the vehement dissent of the minority in the House 
of Commons’ 'vvv,v«.>V 

(u) Control 0/ ihe Executive In theoiy, tlie Commons can^J^^ 
dismiss the vii trial Executive, 1 e the cabinet For the cabinetH<jv--v« c- 
is, as we have seen, a committee of the Legislature , and 
Commons can virtually. force it to resign, ultimately by the re- 
fusal of supply In pi actice, however^ as is argued later ,3 the ^ 
cabinet is scarcely ever turned out of office by the Commons, 
whatevei it does^ But through debates on matters of general‘s 

’ See below, §12 2 See below, §9 

’ See below, §9 “ Low, op cit , p 81 K/j> ^ 
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’policy, questions, and in committee, the executhe policy is 
criticized by members of the House. 

^ (til) Control of finance. As the guaidian of national finance,. 

^tlie House has to determine the sources from whicli, 'and the 

^conditions under 'tvhich, the national revenues shall be raised , 
A 

to grant the money Jov expenditure ; to criticize the manner 
Jn ivhich tile funds are spent , and to see that the accounts of 
»1che spending authorities aie properly scrutinized and audited. 
"'I’hese powers of the House ai'e secured thiough certain rules and 
'^practices no taxes may be imposed without the consent of the 
^House , no public money may be spent without similar authority , 
ministers are constaritly subject to interrogation on tlie floor 
of Parliament concerning the spending of public money , and the 
, accounts are audited by a committee of the House, \ iz the Com- 
■ mittee on Public Accounts The method of financial control 
is treated at length elsewheie V it will be shown that the cabinet 
,«has in practice a piedominant voice in settling the details of 
^finance. 

^ (iv) The ventilation of giievances It is a function of tlie 
House to call attention to abuses and to demand the ledress of 
'public grievances This is done through the practice of asking 
Questions and through general debates 

(v) Selective function The House is a place wlieic men are 
, tested for practical statesmanship It is a training giound for 
public men where ‘ they ha^^e the oppoi tunity of shoiving their 
'hiettle, and displaying those qualities of mind and character, 
which distinguish the sheep from the shepherd, and the rulers 
, from the ruled ’ " The knowledge that those %vho show marked 
ability in the debates of the House have a reasonable cliance of 
Joeing chosen for the cabinet acts as a spur to good work on the 
rpart of membeis This statement is subject to one important 
'qualification, that under modern conditions of parliamentar)’^ life 
-the private member has steadily decreasing opportunities foi 
^useful work and ‘ for showing his mettle the autoa'ac)' of tlie 
^cabinet is an inhibition. Further, in modem da\s, a man may well 
’^ake his mark in public life outside the House and so qualify 
himself for responsible work. 

These aie the fivefold functions which die House of Commons 
is expected to perform* to make law, to contiol the Executne, 

* Sec bclo^, * I ow, op cir , p 95 
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to be the guardian of the national finances, to ventilate grievances ' 

and indirectly to help sift the abler members from the less able 

In practice, the imtiauve in law-making and m finance and the^^^^ 

lesponsibility for both have defimtely shifted to the cabinet, 

and the contiol exercised over that cabinet is in normal circum-v^'^ 

- ^ I . 


stances a mytli Therefoie, the functions effectively perfoimedj^Iii^ 


0 ^ ^ ^ 
by the House in practice are to secure a Government which enjoys 




its confidence and to maintain it in power , to critiaze that 
ernment when things go ivTong, and compel it to satisfy public^^^v^ 
opinion in the way it does things , and, finally, to' ventilate griev- 
ances The growing complexity of modern government prevents 
the House from doing anything else ' 


§9 RELATION or THE CABINET TO THE COMMONS 

The cabinet in Britain is a parliamentary Executive, consist- 
ing of membeis cliosen from the Legislature, and dependent for 
the continuance of its term of office on the confidence of the House 
of Commons But, in piactice, the parliamentary system has made 
the cabinet of the day autocratic, for the following reasons 

(i) T/ie legislative initiative of the cabinet The cabinet 
drafts Its measures and submits them to the Legislature While 
It IS true that pnvate membeis of Parliament also have the right 
of introducing bills, facts^ show that about 85% of tlie statutes 
passed are introduced by tlie Government So in the preparation 
of most bills which become law, the cabinet has influence 
(it) Rules of pi ocedui e. The rules of procedure for conducting 
the business of the House of Commons favour the cabinet at the 
expense of the pnvate members of tlie House For one thing, 
nearly seven-eighths of the time of the House is given over to 
Government business - The Government has other advantages 
too , under Standing Order 1 (8), the session for the day can be 
lengthened to enable the Government’s business to go on , some- 
times (as in 1928-9 and 1931-2), the House resolves after debate 
on a motion proposed by a minister to take the whole or some 
part of the private members’ time Again, Standing Order 47 (4) 
says that in all but one of the committees. Government bills 
shall have precedence 

In the years i93^"Si 219 bills were passed, of these 183 were Goveinment 
bills and 36 pnvate members’ 

® See Standing Orders of the House oj Commons, Part I, Public Busi- 
ness, No 3 
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{ill) The woiktng of the paity system and the cabined s poiver 
of dissolution Members o£ the House are grouped together in 
parties, the members being generally expected to vote with their 
party The cabinet is chosen from the party having a majority 
in the House The members of tlie majority party are interested 
in supporting the cabinet generally, not only because some may 
expect favours at tlie hands of the Government, but because the 
^isk and cost attending a defeat of the Government are great. 
For, if the cabinet is defeated in the Commons, it can, instead 
•of resigning, advise the king to dissolve the House, and a general 
election must be held As Bagehot^ acutely pointed out, the 
cabinet is a creature, but, unlike other creatures, it has the powci 
•of destroying its creators This makes an impoitant difference. 
■‘A membei of Parliament, howevei insignificant,’ says Ivor 
Jennings, 2 ‘ likes his seat, or he would not be there,’ A dissolu- 
tion is distasteful to him, because he has to pay a substantial 
•sum to secure re-election, peihaps as much as £1,000. ‘ He has 
to spend an unpleasant fortnight or three weeks. Above all, 
he may have little ceitainty of being re-elected ’ Furtlier, in addi- 
tion to personal discomfiture, his opposition to his Government 
majority may after all be helping the Opposition, whicli he detests 
more, to come to power It is therefore rarely that a Government 
supporter votes against the Government The last majority 
Government to be ejected by a vote of the House was the Libeial 
Government of 1895 ^ 

(w) Financial conUol In matteis of finance 'tlie dominance 
of the cabinet is practically complete The province of private 
members is, as we shall see later limited to proposals for tlie 
reduction of expenditure pioposed by the cabinet. Their criti- 
cism is ineffective, and proposals for reduction are rarely carried 
(n) Increased State mteweniion Another factor, which has 
contributed to cabinet domination, is the reliance all round upon 
State assistance and State regulation, witli their necessary corol- 
lar)', planning ^ Instead of being the body to resist the demands 
of the Crown foi supplies until grievances have been redressed, 
the Commons today press for the redress of grievances by State 
Mibsidics The icsult is that legislation of this cliaracter is 

* The English Coustituiiou, ch I ^ Parhamcni^ p. 122 

ibid , p 120 * Sec below, §10 

* E C S Wnde, m hic introduction to Diccj , lutrodnctiou io the Stud/ 
of the La7v of the Constitution (9th rd ), p c\\ 
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necessarily complex, and cannot readily be amended in vital 
particulars, even if the Commons wished to do so, without wreck- 
ing the- policy which it seeks to translate into laws 

(vi) Othej 'ieasons The conditions of parliamentary life are 
not calculated to enable tlie Commons ■ to control the cabinet _ 
effectively Loid Rosebeiy has pointed out that the tlieoretical 
accountability of the cabinet is normally and legularly in abey- 
ance for half the year ‘ During the whole of the parliamentaiy 
lecess, ive have not tlie slightest idea of what oui rulers are 
doing, or planning, oi negotiating, except in so far as light is 
afforded by the independent investigations of tlie pi ess It is 

difficult, moreover, for a body of men who pay fitful attention 
to public affairs to supervise otiiei men ivho have in theii hands 
the conduct of tliese affaus all the time 

‘ The membeis of tlie House of Commons says Sidney Low,- 
‘ are occupied in various ways , they have many thmgs to interest 
them during the short London season , and though they may 
have every desire to do tlieir political woik properly, the circum- 
stances are mucli against them Half the House is taken up with 
business, and the other half witli amusement As the session 
goes on, and the weather grows warmer, and London society 
plunges into its summer lUsh of brief excitement, many members, 
find It difficult to devote tlieu energies steadily to their “ pailia- 
mentary duties ” ’ 

In recent times, tlie assumption of office by national Govern- 
ments has also reduced the effectiveness of the Opposition, for 
it assumes tliat party and national interests are identical This 
tends to put the Oppohtion in the false position of being re- 
garded as anti-national, if diey oppose 

That tlie parliamentaiy system tends to' make the cabinet 
autocratic is a fact , it is, hoivever, ‘ an autocracy excited witli 
the utmost publicity, under a constant fire of criticism, and 
tempered by the force of public opinion, the risk of a want of 
confidence, and the piospects of the next election ’ ^ Xhe cabinet 
has its finger always on the pulse of the House of Commons, and 
especially of its own majoiity there , it is ever on the watch 
for expressions of public feeling outside 

Roseben , cited by Low , m The Governauce of England, p 83 
^ ibid 

’ A L Lowell, The Government of England, Vol I, p 355 
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§10 THE PROCESS OF LAW-MAKING 

Bills may be introduced in Parliament by ministers or by 
private members The former are called Government bills ; the 
latter, private membei's’ bills Again, bills may be either public 
or private A public bill is one "^vhich affects the general interest 
and concerns the whole people, or at any rate a large section of 
them, e g. the Compulsory Education Bill ^ A pnvate bill (which 
is not the same as a private member’s bill) is one whose object 
is ‘ to alter the law relating to some particular locality, or to 
confer rights on or relieve from liability some particular person 
or body of peisons ’, e g one authorizing the compulsory pur- 
chase of land by a lailway company, or authorizing a municipality 
to construct tram-lines within the municipality. 

The mam stages in the passing of a public bill into law aie * 

(?) Fmt leading The bill is presented, and its title read 
aloud by the clerk at the table of the House. Nonnally, no 
opposition is made , the bill is deemed to have been read a first 
time, and is printed. 

(u) Second leading The member in charge of tlie bill moves 
‘ that the bill be now read a second time ’ At this stage, there 
is a discussion on the principles of the bill , if a member strays 
into Its details, the Speaker of- the House (i e. the piesiding 
officer) has powei to pull him up 

(???) Committee stage. If the principles of the bill are ap- 
proved by the House at the second reading, it is referred to one 
or other of the committees (as explained below) for detailed 
discussion, amendment and report 

{iv) The lepoit stage. The report of the committee, embody- 
ing the suggestions of tlic committee to improve the bill, is pie- 
scnted, and any membei ma) move amendments - 

(v) Thud leading. On tliird leading only verbal amendments 
may be made Tlie bill is passed or i ejected. 

(vi) Consideiatwn by the House of Loids If tlie bill is 
passed, it is sent up to tlie House of Loids, v\here it passes through 
more or less similar stages^ 

(vu) Finally, the bill is presented to the king for his assent. 
This assent may be given by him m person, or he may issue a 

‘ Money bilk nre nko public bilk, th<"v arc considered sepam'cly in §ii. 

* Subject to tlie Standing Orders of the Hou^e 

^ \Ico abote, §6 
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commission authorizing certain commissioners to ‘ declare and 
notify his royal assent’ on his behalf The latter is now the 
normal practice and is but a picturesque formality^ 

Private bills follow a proceduie in some lespects diflEeient from 
that used for public bills First, a petition, with the bill attached 
to It, must be presented An ofliaal Jcnoivn as ‘ the examiner of 
petitions for private bills ’ goes tlirough the bill to see whether 
■certain formalities in connexion with such bills have been obsen'- 
ed by its promoters , e g they must notify their intention to 
piomote the bill by newspaper advertisements and gazette notices, 
and give individual notices to owneis, lessees, occupiers of lands 
and houses, or others affected by the bill, so that the affected 
parties may have an opportunity to petition against die bill or 
any part of it If the necessary conditions aie not satisfied, a 
refeience may be made to the Committee on Standing Ordeis to 
say whether the non-compliance may be overlooked If the 
examiner’s report is favouiable, the bill is presented, and it is read 
a first and a second time If there is no opposition at this stage, 
it IS referred to a committee on unopposed bills , if there is opposi- 
tion, It goes to a private bill committee, normally of four mem- 
bers, in which the proceduie is quasi-judicial, with counsel and 
witnesses to be heard Then the bill follows the' usual couise 
follotved by public bills 

The committee system 

There are in the House of Commons five kinds of committees 
sessional committees, standing committees, select committees, com- 
mittees of the whole House, and private bill committees 

The sessional committees ai e chosen by the House for an entire 
session, each for specific work, e g the committee of selection 
(to select members to the standing committees and the private 
bill committees), the committee on Standing Orders, and the 
committee on public accounts 

The standing committees aie five in number Four of these 
are designated A, B, C, and D committees, each normally con- 
sisting of from 30 to 50 members nominated by the committee 
of selection and, as far as possible, leflectmg in its composition 
the strength of parties in the House The chairmen of committees 
nre chosen by a ‘ chairman’s panel for standing committees ’ 

* See C Ilbert, Parhament, pp 75 6 
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named by the committee of selection They are not committees 
for any definite subjects or brandies of legislation but may con- 
sider any public bill refcned to them by the Speaker The fifth 
committee considers all public bills i elating exclusively to Scot- 
land and consists of all the members in the House representing 
Scottish constituencies, togethei isitli not less than ten oi more 
than fifteen other mcmbeis nominated by the committee of 
selection for the puipose of any paiticulai bill 

The select committees are appointed horn time to time lo 
imestigate and repoit upon specific subjects on whidi legisla- 
tion is pending or contemplated As a rule, they consist of 
fifteen membeis, each chosen by the House on the motion of a 
member. It is provided, i however, that ‘ every member intending 
to move for tlie appointment of a select committee shall endea\- 
oui to asceitain pieviously whether each member proposed to 
be named by him on such committee ivill give his attendance 
thereupon Each committee diooses its chairman The commit- 
tee has power to send for persons, papeis, and lecords^ it ceases 
to exist as soon as its woik is done 

Committees of the whole House differ fiom the House in the 
following respects * The Speaker leaves tlie diair and his place 
is taken by a chaiiman who is appointed in each new Parliament ; 
tlie mace is placed under the Table to indicate tliat the House, 
as a House, has adjourned , and the rules of piocedure arc less 
rigid than in the House Money bills are not referred to stand- 
ing committees but only to committees of tlie whole House 
Private bill committees consist of four membeis eacli, cliosen 
by the committee of selection , the procedure in these committees, 
as already indicated, is quasi-judicial 

§ll CONTROI. or THF HOUSE OVER FINANCE 

In a previous section it has been noticed that tlie House 
of Commons has a fourfold function in lespect of finance, M7, 
to deteimine the taxes, to make appiopriations, to saaitinizc 
accounts and to mtici/c the mannci in which the national funds- 
are spent It remains to consider how the House pci forms these 
functions 

The function of the House in respect of finance begins onl) 
after the budget is presented to it by the Government sometime 

' Standing Order (Pubhe Bu'^ine'^c) 53 * ibid , 61 
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towards the end of Febiuary oi early in Marcli' It must, how- 
ever, be remembered tliat tlie. preparation of the budget involves- 
much time and work foi the Government The budget is pie- 
paied by the Tieasuiy (with tlie Chancellor of tlie Exchequer 
as its head) in consultation with, and on the basis of estimates 
supplied by, tlie various depaitments of government, and discuss- 
ed m tlie cabinet befoie it is presented On presentation, the 
House resolves itself into a committee of the whole House ‘ in 
supply’ (die Committee of Supply) to discuss die estimates of 
expenditure,^ and into a committee of the whole House ‘ in ivays 
and means ’ (the Committee of Ways and Means) to discuss pro- 
posals for raising funds The lesolutions of die Committees of 
Supply and of Ways and Means are reported to the House , and 
on the basis of these resolutions, the Appiopnation Act and the 
Finance Act are passed by the House authorizing expenditure 
and taxation respectively Eveiy payment of money has further 
to be authorized by the Comptroller and Auditor-Geneial, an 
officer holding office on good behaviour, and removable by the 
Crown on an address from both Houses of Parliament Finally 
a committee of the House, called the Committee on Public Ac- 
counts, scrutinizes die annual accounts and makes a report to 
the House*, in order that its work may be effective this committee 
IS usually presided over by a leading member of the Opposition 
Question time in the House and debates also provide oppor- 
tunities for private members to criticize the manner in which 
the money is spent 

Properly to grasp the nature of the financial control exer- 
cised by the House, two or three dungs have to be added 

First, as normally the Appropriation Act is passed only about 
the end of July (although die financial year begins on i April), 
the necessary permission for expenditure during these four months 
is granted by ‘votes on account 

Secondly, some items of expenditure, such as the interest on 
the national debt, the royal civil list, and die salaries of judges, 
do not require an annual vote of Parliament, but are said to be 

^ Since 1921 an Estimates Committee, now of 28 members, has also been 
appointed annually ‘to e'v.amine such of the Estimates presented to this House 
as may seem fit to the Committee, and to suggest the form in tvhich the 
Estimates shall be presented for examination, and to leport what if any, 
economies consistent with the policj implied in those Estimates maj be effect- 
ed therein’ 

There are some exceptions to this, see Jennings, Parhament, p 313 
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chaiged on the Consolidated Fund, i e. the fund to the account 
of the Government in the Bank of England. 

Thirdly, it is a well-established principle that the House does 
not make appropriations save at the request of the Crown As 
E May puts it .1 ‘ The Crown demands money, the Commons do 
grant it, and the Lords assent to tlie grant but the Commons do ' 
not \ ote money unless it be required by the Cro'^vn ’, i e. the pro- 
posal for the expenditure of public money must come from a 
minister of the Crown. Piivate members only have the right to 
propose a reduction ; they can neither propose a new item, nor 
suggest an increase in an existing item 

This rule is laid down by a Standing Order of the House.^ 
By the practice of the House, a similar principle also applies 
to the imposition of taxes 

‘ The principle ’, says May, ‘ that the sanction of the Crown 
must be given to every grant of money drawn from the public 
revenue applies equally to the taxation levied to provide that 
revenue No motion can therefore be made to impose a tax 
save by a minister of the Crown, unless such tax be in substitu- 
tion, by way of equivalent, for taxation at that moment submitted 
to the consideration of Parliament , nor can the amount of a 
tax proposed on behalf of the Crown be augmented, nor any al- 
teration made in the area of imposition In like manner, no in- 
crease can be considered eitlier of an existing, or of a new or 
temporary tax for the service of the year, except on the initia- 
tive of a minister, acting on behalf of the Crown.’^ 

From the foregoing account, it will be seen that the House 
controls the laising of funds through the discussion in the Com- 
mittee of Ways and Means and the Finance Act ; and the appro- 
priation of money through the discussion in the Committee of 
Supply, the Appropriation Act, and the authorization by the 
Comptroller and Auditor-General, an officer responsible to Parlia- 
ment Its scrutiny of accounts is done through the Committee 
on Public Accounts It criticizes the manner in which the money 
is spent thiough questions and in debates 

The British financial procedure has some merits * it guaran- 
tees a financial programme iNhicIi has been prepared as a unit 
and for iriiich full responsibility is taken by one authoiity, 
the cabinet. The rule that proposals for taxation and expendi- 

* Parhamentary Practice (13th ed ), p ^46 - (Public Business), 63 

’ Ma}, op cit , p 511. 
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ture must oiiginate from the Crown is a healthy one in so far as 
It prevents the undue influence of localism in appropriations The 
fact that proposals for inconie and expenditure are considered 
by the same body of persons, though sitting under two different 
names, helps to relate income to expenditure Finally, minis- 
ters have the opportunity to defend their pioposals on the flooi 
of the House 

It must, howevei, be admitted tliat the control of tlie House 
IS on the whole ineffective The committees of the whole 
House are too large, and have too little time, to discuss the 
estimates effectively , tlie details of the budget are not often 
intelligible to the aveiage membei Party solidarity, moieover, 
coupled witli the cabinet’s power to dissolve the House or its 
tlireat to regard as a vote of no-confidence any attempt by the 
House to reduce the budget, render the power of the Commons 
illusory. Finally, the indifference of the average member to , 
financial questions makes its control a farce 

‘ Who is not familiar ’, asks Sidney Low, ‘ with the farce of a 
debate on the Aimy or the Navy in committee? - The bulk 
of the House— busy, fatigued, bored and idle— is out at dinner, 
or on the ten ace, or in the smoking-room , its members will come 
and vote if required, but otherwise will know no more of tlie 
debate than the newspaper-readers who will glance languidly the 
next morning over the array of unintelligible figures and obscure 
technicalities ’ ^ 

The fact is, as Lowell puts it,^ in matters of finance as in legisla- 
tion, the English system approximates more and more to a condi- 
tion where the cabinet initiates everything, frames its own policy, 
submits that policy to a searching criticism in the House, and 
adopts such suggestions as it deems best , but where the House, 
after all this has been done, must accept the acts and proposals 
of tlie Government as they stand or pass a vote of censure, and 
take the chance of a change of ministiy or a dissolution 

§12 THE JUDICIARY ^ 

The judicial system of Britain comprises the following 
courts for criminal cases, the justices of the peace, and magis- 
trates, quarter sessions, assizes, Ae court of criminal appeal, and 

^ The Governance of England^ p 91 

" A L Lowell, The Government of England, Vol I, p 327 
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the House of Lords , for civil cases, county courts, die High 
Court, the Couit of Appeal, and the House of Lords. 

Judges are appointed by the Ciown ; diey hold office during 
good behaviour, those of the highest courts being removable by 
the Crown bnly on an addi’ess presented by both Houses of 
Parliament Their salaries cannot be reduced during their term 
of office These provisions are meant to secure the independence 
of the Judiciary from die Executive 

Relation to the Legislature 

Judges in Britain, unlike the USA, cannot entertain any 
question as to the competence of the Legislature to enact a given 
law Supposing Parliament passes a law that Englishmen may 
be imprisoned without trial , a judge may dislike it, and even con- 
sider It as being against the spirit of the constitution , but he has 
no right to question its validity or declare it unconstitutional 

On the other hand, the Legislature can, by an amendment 
of the law, virtually overiide the decision of the courts For 
instance. Parliament enacted the Trade Disputes Act in 1906 
because it did not like die judicial decision in die Taff Vale 
case (1901) That decision was that the Trade Union as a body 
was bound to suffer foi the mistakes of the officers of the union 
in the conduct of a stiike Parliament thought that such a 
decision would be a hindrance to the healthy growth of the 
Trade Union movement, which they considered necessary for 
social progress So they passed the Trade Disputes Act, accord- 
ing to which the Tiade Union was declared not responsible for 
the mistakes of its officers 

Relation to the Executive 

Judges of all ranks are appointed by die Executive, but those 
of the highest courts are not liable to be removed except by 
the special procedure indicated earlier on this page Judges of 
die lower ranks do not enjoy the same immunity by law, but they 
do in practice 

All officials aic subject to the jurisdiction of the ordinary 
courts^ for acts done in their official charactei. This implies 
the right of the subject, however humble, to seek redress for in- 

^ See below, however, pp 271-2 
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jury in die ordinary courts This light forms pait of the piinciple 

knoira as ‘ the rule of law ’ 

§13 THE RULE OF LAW ^ 

Accoiding to Dicey, ivho was the first to give it a clear analy- 
sis,i ‘ the lule of law’ means tlmee things 

(i) No man is punishable, or can be lawfully made to suffer 
in body or goods, except for a distinct breach of law, established 
in the oidinary legal manner before the oidinaiy courts of the 
land It means die supremacy or piedominance of regular law, 
as opposed to the influence of arbitiary powei 

(ti) No man is above the ordinaiy laiv, 1 e theie is one latv 
foi all In this sense ‘ die rule of law ’ excludes the idea of any 
exemption of officials or odieis hom the duty of obedience to 
the law which governs othei citizens, or fiom the juiisdiction of 
the ordinal y tribunals This is in contiast to -the system of ad- 
ministrative law prevailing in Fiance and other European count- 
iies The idea there is that disputes involving die Government 
or Its servants are beyond the sphere of the oidmaiy courts and 
must be dealt with by s]5ecial and moie or less official bodies 

‘With us’, says Dicey,“ ‘eveiy official, from the piime minis- 
ter down to a constable or a collector of taxes, is under the same 
responsibility for every act done without legal justification as 
any other citizen The Reports abound with cases in which ofifi- 
cials have been brought before die couits, and made, in their 
peisonal capacity, liable to punishment, 01 to die payment of 
damages, for acts done in then official chaiactei but in excess of 
dieir laivful authority ’ 

One instance may be cited In 1763, Wilkes, the editoi of a 
paper called The Noith Biiion, aiticized the king’s speech of 
the year as ‘ the most abandoned instance of ministeiial effrontery 
ever attempted to be imposed upon mankind ’ Lord Halifax, 
the Secretary of State, issued a geneial Loai-iam for the apprehen- 
sion of the authors, punters and publisheis of The NoHh Biiton 
togethei with then papers, the execution of winch was personally 
supeiintended by Wood, the Under-Secretaiy Under this warrant 
forty-nine peisons were arrested including the editoi, Wilkes, 
and the pi inter, named Leach, but including also many perfectly 
innocent persons Wilkes brought an action against Lord Hah- 

* Law of the ConsUtuttou, Part IT * ibid , p 193 
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fax and Mr Wood and was awarded £4,000 damages from the 
former, and £800 from the latter , it was decided that general 
warrants were illegal. 

The importance of this, the distinctive aspect of die rule of 
law, cannot be exaggerated As Maitland points out,’^ it ensuies 
ministerial responsibility in the legal sense Stiictly speakings 
ministers are not responsible to Parliament , neither House , nor 
the two Houses together, has any legal power to dismiss one of 
the king’s ministers But in all strictness the ministers are les- 
ponsible before the courts of law, and before the ordinary courts 
of law They can be sued or prosecuted there even for the highest 
acts of State 

{ill) The general principles of the constitution, e g. the right 
to personal liberty, the right of public meeting and freedom from 
trespass, are in England the lesult of judicial decisions determin- 
ing the rights of private persons in particular cases brought be- 
fore the courts, whereas in other countries they are laid down, 
and seem to have their source, in a written constitution For 
instance, the freedom from arrest by a geneial warrant has always 
been inherent in the common law of the land ; it was but estab- 
lished by the decision in Wilkes’ case But iij other countries, 
such fundamental rights are included as part of a constitutional 
declaration of rights This is defective, according to Dicey, be- 
cause the idea readily occurs that the rights are capable of being 
suspended or taken away , but ivhere, as in England, the rights 
of individuals are thought to be inherent in the law of the land, , 
it is felt that they cannot be taken away without a revolution in 
the habits of the people 

Limitations to ' the 1 ule of law ’ 

It is now agreed on all hands - that Dicey’s analysis is defect- 
ive ; in particular, it tended unduly to exaggerate the merits of 
‘ the rule of law ’ It is now seen that tlie rule of law, as it pre- 
vails in Britain, is subject to two limitations 

(i) The Crown cannot be made liable in tort^ The govein- 
ment officer, it is tme, is liable in his peisonal capacity for his 
^ The Constitutiona] Histoiy oj England, p 484 

= Wade, op cit , pp K\n-\cv , Jennings, The La?u and the Constitution, 
ch II , W A Robson, Justice and Adminiitrative Laiv 

* Tort means the breach of a dutj imposed by law wherebv some person 
acquires a right of action for damages. 
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official mistakes , but since the Crown itself cannot be compelled 
to assume responsibility— on the ground that ' the king can do 
no wrong’— the successful plaintiff may be left without sub- 
stantial relief Bainbndgs v the Postmaster -Genei al (1906) is 
an instance in point ‘ The van of the Postmaster-General may 
run over Miss Bainbiidgc, but the 11 responsibility of the State 
deprives her of any right to compensation except flora tlie humble 
w^ges of the drivei 

(«) With the extension of goveinmental activities into new 
fields such as education, public health, toivn-plannmg, the pro- 
tection of the unemployed, etc , it has become common to entrust 
to executive autlioiities judicial duties which, if the rule of law 
prevailed witliout exception, would be entrusted to the ordinal y 
courts Thus the Roads Act, 1920, gives to the Minister of Trans- 
port power to decide appeals from the lefusal of licences to run 
omnibuses The Board of Education decides appeals about the 
opening of new schools An appeal against an order of a County 
Council lies not to the courts but to the Mimstei of Health. 
Similarly, the Distiict Auditoi, the National Health Insurance 
Tribunals, the Unemployment Insurance Tribunals, and the 
Board of Trade exercise some judicial or quasi-judicial duties 
This IS a kind of administrative law, the jurisdiction of a judi- 
cial nature exercised by admimstiative agencies over the lights 
and property of citizens and corporate bodies ~ 

The primary reason ^ for the growth of such admimstiative 
law IS die extension of social legislation in the interests of the 
health, safety and general welfare of the community as a whole 
(public health, education, housing, etc) Foi this necessitates 
a technique of adjudication better fitted to respond to the social 
requirements of die time than the elaborate and costly system of 
enforcement provided by litigation in the courts of law In prac- 
tically every field to which public administration has extended, 
new standaids have had to be set up and maintained, eg the 
standard of a house reasonably fit for human occupation, the 
standard of capacity for woik from the unemployed, etc As 
W A Robson says, for the task of hammering out new standards 
m fields such as these, the courts of law ivould doubtless have been 
among the first to acknowledge their own manifest unsuitability, 

^ Lnski, A Grammar of Politics, p 395 

* Robson, op cit , ch I ® ibid , ch 
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THE GOVERNMENT OF BRITAIN [chXVI 
Expert Iviiowledgc is * necessary , and tins can be pio^nded by 
administrative courts For instance, an Unemployment Insurance 
Tribunal can be manned by lepiesentatives of ^rorkeis and of 
■employers Further, tlie mere volume of ivoik im'^olved by certain 
kinds of social legislation would have imposed an mtoleiable 
strain on the ordinary courts Finally, tliere has also been a desire 
■to provide a system of adjudication at once cheap and lapid. 

While administrative law, as developed in Biitain, does have 
tliese advantages, its working, according to competent observers, 
has also revealed some delects These are summarized by Lord 
Hewart i in one jDhrase, ‘ administrative lawlessness ’ Compai- 
jng the position in Britain with that in Fiance, he j^oints out 
.that administrative law in that country, though different fiom 
ordinary law, is still law, i e it satisfies the requirements of a 
truly judicial pioceduie publicity, oral hearing, the taking of 
evidence, known and impartial judges, and reasoned judgement 
In Britain, on the contraiw, there is a lack of system , and the 
essentials of judicial jiiocedure are not always obseived Hence 
there is a possibility of arbitiariness, with its consequent danger 
to the liberty of the individual 


§14 POLITICAL PARIILS 

•^he woiking of goveinment in Britain, it must now be clear, 
jfljis very largely conditioned b) the existence and activity of paities 
\ A political party is an oiganized group of citizens who hold the 
i^ame political opinions and who work to get control of the 
"government in oidei that the policies in which they aie inteiested 
^may be carried into effect There are now three such majoi 
<Apaities in Britain, the Conseivative, the Libeial and the Laboui. 
^^The oiigins of the British parties may be traced to tlie days 
•of Queen Elizabeth (1558-1603) Towards the end of hei reign, 
the Puiitans, ojiposed to the intolerance and the extreme jire- 
rogative of the Queen’s govemraent, exerted themselves to gam 
^cats in Parliament, wheie then* lepiesentatives acted as an organ- 
ized paity in ariesting the loyal giant of monopolies’ - Clear 
^,pait) lines arose in the Stuart period (i6o3-i'7i4) 

^^The dividing line was piimaiily constitutional, ie vhetlier 
arbitrary government by the kings or government limited by 




* The Kew Despotism^ p 43 

" S Leacock, of Pohhcal Science, pp 314-15 
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Parliament was to prevail Those who suppoited the fonnei> 
were known as the Cavaliers , those who supported the latter,^ 
as the Roundheads There was also the religious issue Those ^ 
who supported the Church of England tended to form them-e 
selves into one group , the Nonconformists, into another. In ^ 
general, tlie king’s supporters were good Churchmen^ the sup-^ 
porters of Parliament were for the most part Nonconformists 
In the reign of Charles II (1660-85) die names To^y and Whig^ 
were applied to these two parties 

The Revolution of 1688 and the Hanoverian succession to^ 
the throne in 1714 were a triumph for the principles of the Whig : 
party. There was, therefore, a change in the position of parties, j 
the Whigs now supporting the new dynasty, which admitted^ 
the claim of Parliament to have a greater voice in the affairs of^ 
the nation, and the Tories being in the opposition 

Later, during the reign of George III, the names Liberals i 
(the Whigs) and Conservatives (Tories) came into use, the former ^ 
being considered generally in favour of reform, and the latter,^ 
generally in favour of die established order * 

From the Revolution onwards was gradually established the* 
practice of kings choosing then ministers from the party which | 
commanded a majority in Parliament This gradual develop-"*^ 
ment of the parliamentary system is very important in die history | 
of British parties, for, as A L Lowell has shown, that system 
is based upon party, and by the law of its natuie tends to accen- 
tuate party 

The last important landmaik in the history of British parties^ 
is die formation of die Labour Party in the piesent century The*- 
origin of the pai'ty may be traced to 1899 ivhen the Trade Union ! 
'Congress of the year instiucted its parliamentary committee to 1 
invite all co-operative, socialistic. Trade Union and allied organ- * 
izations in England and Wales to unite 111 calling a special con- 
vention to devise ways and means for securing the return of an 
increased number of Laboui members to the next Parliament 
The convention met in 1900 , out of tins arose the Labour Repre- 
sentation Committee, renamed the Labour Party in 1906 


Party o'i ganization 

The nature of paity organization depends on the functions 


^ the origin of these terms see R Lodge, The History of England fron. 
ini Restoration to the Death of William JJI (1660 1702), p 170 
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THE GOVERNMENT OF BRITAIN [chXVl 
itHvhich parties are called upon to perform These functions are 
to fight the elections to Parliament, and, since the advent of the 
Labour Party, also to local bodies ; to raise funds for the purpose ; 
=^0 distribute party literature ; to choose candidates for elections, 
and to canvass support for them by arranging meetings, taking 
voters to the polling booths, etc. , to do what is needful in Par- 
liament (according as a party is in power or in opposition) , and 
^ to see that certain policies are accepted and cairied out by the 
Government 

u perform these functions, each party has a threefold oigan- 

^ ization 




(i) The local paity committee in each parliamentary consti- 
tuency This works in harmony with the central office and with 
the Member of Parliament for tlie district where one is returned 
from the 'party 

(ti) The parliamentary party This consists of all membeis 
‘^f the party who are actually in Parliament, with ' an elected 
leader In the Conservative and Liberal parties, the formula- 
tion of die policy of the party both in the country and in Parlia- 
ment IS laigely left to the parliamentary party Every party 
maintains a central office, ‘ with paid officials engaged in research, 
propaganda, and electioneering ', to act as the link with the 
constituency paity organizations The chief whip of the party, 
m addition to helping to raise funds for it, scrutinizes its parlia- 
mentaiy candidates , and ‘ as far as possible he must get constitu- 
encies to adopt candidates whom the cential office suggests to 
them ’ 1 

(tit) A national organization The Liberal Party has the 
National Liberal Federation , the Conservative Party, the 
National Union of Conservative and Unionist Associations ; and 
die Labour Party, the Annual Conference In its annual confer- 
ence, each pait) draws up its ‘platform’ and takes stock of its 
position in the country and devises ways and means to impiove 

It 


^ Patty pt maples 

* Theie are, perhaps, two mam tenets vaote Edward Marjoii- 
■ banks, 2 ‘ the protection of property and the maintenance of die 
British Empiie under the Crovni, for which modern English 

^ R L Buell (Editor), Democratic Goverumeuts in Europe^ p 104 
" The Life of Lord Carson, p 364 
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Conservatism stands . For the Conservative the safe possession*^ 
of property is, after the protection of life itself, the distinguishing 
mark of avilized society, and one of the first duties of the State 
is to ensuie it.' 

The Conservatives believe that the present social order, resting j 
as it does on private ownership and control of the means of pro-e 
duction, ‘ IS organically sound ’ the defects which exist must 
*be removed, but without affecting the basic structure of society.. 
They do not believe m economic equality Their belief in the; 
maintenance of the British Empne makes them suggest that the* 
establishment of self-government in India need not be hastened^ 
Further, they believe in tariffs and the piotection of home indus-^ 
tries They support the claims of the Established Churcli, thet 
Crown and the House of Lords It is natural that the party de-^ 
rives its main support from the Church, and from the wealthy' 
people The landlord and the commercial and industrial inter-**, 
ests are broadly Conservative {f 

The Laboui Party is avowedly socialistic and believes in the, 
public ownership and control of the means of production Aj 
few extremists apait, the party in general believes in evolution-^ 
ary socialism, le in using the democratic State to attain thee 
goal of socialism and in retaining it after the goal is attained \ 
Socialism, indeed, is the next step in democracy Gradualness*^ 
and parliamentary methods— these are the fundamental prmci-i 
pies accepted by the bulk of the party To start with, work,‘ 
wages, education, leisure, and insurance against unemployment, 
sickness, and old age must be guaranteed to all , the progressive i 
principle in taxation must be further extended , public utili-» 
ties and natural monopolies like railways and electricity must be * 
immediately nationalized , and, later, land and all forms of indus-* 
trial capital They believe in a progressive policy in regard to 
self-government m India In the international sphere, tliey are' 
inclined to support all proposals calculated to ensure collective 
security It need hardly be added that the party derives its main i 
support from the working classes although many 'intellectuals' 
also support it ^ 

The Liberal Party in geneial supports a policy of social re-> 
form and amelioration, urges economy in national expenditure- 
and a freeing of trade from tariffs It ' 

‘urges State regulation rather than nationalization or State' 
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management, though (like tlie Labour Party) it wishes the Govem- 
‘^ment to control banks, investments, transport, and electric power, 
' and to regulate the coal industry Its agricultural policy is to 
secure a more efficient use of land through the provision of small 
holdings and allotments . The “Liberal Way” is in essence 
- a middle way between the “ State Capitalism ” of the Consen a- 
tives and the socialism of Labour ’ ^ 

^Jhe party draws its strength from the professional and commeraal 
;;;|^asses, the small independent farmers, about one half of the 
.^^^ddle class, and some working men Since the advent of Laboui 
^ to prominence, the Liberals have somewhat declined in strength 
r^nd importance in English politics 

§15 LOCAL government IN ENGLAND- 

The units of local government in England are the pansh, 
the rural district, the borough and the urban district, the county, 
and the county borough 

The borough is the oldest local govei nment unit in the coun- 
try , the incorporation of a township by means of a charter 
from the Crown (which was the manner in ivhich a boiough 
came into existence) was a special and highly valued privilege 

Boroughs are divided into quarter sessions boioughs and non- 
quarter sessions boroughs, 1 e . those ivliich have a court of 
quarter sessions presided over by a Recoidei (a judicial officer 
appointed by the Crown) and those which have not ; tlie latter 
are still subject to the jurisdiction of the Justices of the county 
in which the borough is situate The small boroughs are per- 
haps the least efficient of English local government units , but 
the larger ones have now become county boroughs, 1 e they 
enjoy all the powers of municipal boroughs and also all the 
powers of County Councils in addition A county borough area 
does not form part of the county in which the boiough is situate , 
and very bitter are the struggles between county borough and 
county, when by means of a private act of Parliament a count) 
borough seeks to extend its boundaiies and annex part of the 
county area 

The Chairman of the municipal borough is the Ma)or, a 
very ancient and honourable office In some of the larger cities, 
he is by prescription known as the Loid Mayor , and the Crown, 

' Buell, op cit , p 256 

' I nm indebted for a good p irt of this section to Sir Maurice Getyer 
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§15] LOCAL GOVERNMENT IN ENGLAND 
as the fountain of honour, has of late years durected that in the 
case of certain of the larger towns, the Mayor should also be 
so called All other local authorities hare a chairman only 

The county council has 56 to 140 members, the strength 
varying according to the population of the county, elected on a 
wide suffrage foi three years The council elects its chairman. 
Its powers include the alteration of the boundaries of districts 
and parishes, highei education, the police, reformatories, health 
and housing, the care of the destitute, the treatment of lunacy, 
mental deficiency, tuberculosis, smallpox and veneieal disease, 
and the supervision of districts, parishes and boroughs The exe- 
cutive work is done b) officials appointed and controlled by the 
Council, holding office usually on good behaviour and not dis- 
missible on political grounds 

Urban and rural district councils owe their origin to the 
Public Health legislation of the early part of Queen Victoria’s 
reign, but have developed greatly in importance since then 
Their powers include, matteis 1 elating to public health, water 
supply, minor roads, bridges, housing and education The main 
executive officers are the clerk, treasurer, engineer, sanitary 
inspector and medical officer 

Parish councils (and in small parishes parish meetings) date 
from the Local Government Act of 1894 Their mam powers are 
in regard to the maintenance of the public right of way, the 
management of parish property, the alteration of boundaries, 
burial grounds, public libraries and recreation grounds There 
are generally two executiv e officers a paid clerk and an unpaid 
treasurer 

The present tendency is to give moie and more local govern- 
ment powers to County Councils and County Borough Coun- 
cils ; and this is being carried a step further by Mr Butler's 
recent Education Act, which has made them the exclusive autho- 
rities in educational matters for the whole of the kingdom, 
though they are authorized to delegate certain of their powers 
to the larger boroughs and urban districts There is a good deal 
of talk in England at the present time of forming even larger 
umts to represent Tegions’, and something may perhaps come 
of It after the wai 
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Control by the cential Government 

Local self-government does not mean that the local bodies 
are free from all control by the central Government That Govern- 
ment has the power to see that a fair standard of administration is 
maintained. Central control is exercised primarily in two ways ' i 

{t) Admimsti ative. The responsibility for a fair standard 
of efficiency in local government is insisted upon, and secured 
by such means as the audit of accounts, co-operation and financial 
assistance in approved schemes, the withholding of grants where 
unsatisfactory administration is proved, and the insistence on 
the possession of defined qualifications by certain officers This 
control IS diffused, i e vested in several central departments sucli 
as Health, Home, Education, Transpoit, and Trade, and not 
concentrated in one department In general the control is exei- 
cised by co-operation, advice and warning rathei than by disci- 
plinary action 

(ii) Judicial The responsibility of the public official to law, 
implied in ‘ the rule of law ’, applies to local government as well. 

The main principles of English local government may be 
summarized thus . It is democratic, as may be seen from the 
existence of representative councils, elected chairmen, and a 
wide suffrage The system is a co-ordinated whole, the authority 
of the larger body over the smaller being definitely recognized 
It is decentralized, local bodies being given tlie maximum amount 
of independence by the central authority, consistent with the 
maintenance of a fair standard of administration, the initiative, 
within defined limits, in policy-making and in the spending of 
money resting with them Finally, there is a tradition of honest 
and efficient local administi ation 

§l6 CONVENTIONS OF THE CONSTITUTION 

At the beginning of this chapter, reference was made to the 
fact that the ‘ constitution ' of Britain consists partly of laws, and 
partly of com entions or usages These lattei need some elabora- 
tion as theie aie two broad differences between laws and con- 
ventions. 

(?) Laws are enforceable through a court of law ; conven- 

‘ See J. A R Marriott, The Mechantsjn of the Modern State, Vol JI, 
VP 376fT. Marriott also mentions Icf’islatne control, this, of course, is 
common to c\ery otlirr kind of body and person in the i^hole country, 
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tions aie not There is no formal method of determining when 
conventions are broken ‘ and to set in motion the train of con- 
sequences, which' this breacli should bring/ Thus if a voter is 
denied the privilege of voting, he can enforce his right tlirough 
a court of law But if the king chooses to exercise his veto over 
laws and thus break a long-established usage, a law couit cannot 
question him 

(ii) Laws aie moie or less precisely formulated , it is usually 
nobody’s business to fonnulate conventions, with the result that, 
at any particular time, diflPerences of opinion may arise about 
a convention which is said to be ‘ established ’ Thus ever since 
Stanley Baldwin was summoned to form the ministry in 1923, 
It has been, accoiding to many, a convention that the Prime 
Minister must be a member of the House of Commons , but one 
cannot say that this is yet ‘ established ’ if the king sends for a 
leading member of the House of Lords to form a ministry there 
may be a substantial body of opinion to support him 

The following aie some of the most important conventions 
of the constitution — 

The king does not veto a bill passed by Pailiament The 
Crown can create a sufficient number of neiv peers to oveicome 
the opposition of the House of Lords 

The party, which for the time being commands a majonty 
in the House of Commons, has a right in general to have its 
leaders placed in office The most influential of these leaders 
ought to be the Premier Ministers are collectively responsible 
to Parliament They resign office when they have ceased to 
command the confidence of the Commons A cabinet may appeal 
to the country once by means of a dissolution 

When the House of Lords acts as a court of appeal, no peei 
who IS not a law-lord takes part in the discussions of the House 
Parliament should be summoned at least once a year. A bill 
must be read three times in the House of Commons before it is 
sent up to the other House 

An officer of the Crown is tried in the same court as an 
ordinary citizen 

The Prime Mimster of a Dominion advises the king direct 
as to the choice of the Crown’s repi esentative in that Dominion. 
The Governments of the Commonwealth consult one another in 
deciding on their foreign policy 
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Tlie s anction behind tlie convei iLions4s threefold * (i) Public 
opinion If, for instance, a cabinet, tvhich clearly does not com- 
mand the confidence of Parliament, remains in ofiice, public 
opinion condemns its action, and practically compels it to sub- 
mit its resignation (li) The desir e of the governing class t o 
ca rry on the traditions of constitutional governme nt and ‘ to keep 
the intricate machinery of the ship of State in working order 
(m) Indirectly the b reach of so7ne conventions may brin g the 
offender into c onflict with the courts an d_Jthe-Ia w of the lan d. 
ThisTsTrue^particularly of those usages which regulate the rela- 
tions between tlie cabinet and tlie House of Commons Thus 
if Parliament were not summoned every year, the Finance Act 
would lapse ; the Government, in order to carry on the admini- 
stration, would have to ask for taxes, which the citizen would 
legally be at liberty to refuse to pay He might sue the officer 
lesponsible in a court of law. 

Value of conventions 

Conventions play an important pait in the working of the 
constitution In the classic words of Dicey, many of them ‘ are 
rules for determining the mode in which the discretionary powers 
of tlie Crown ought to be exercised ' The discretionary powers 
of the Crown are those powers for which it need not get specific 
parliamentary sanction , they are to be used in sucli a w^ay as 
ultimately to give effect to the will of that power which is the 
true political so\ereign, viz the electorate Thus ihe king, in 
exercising his pow^er to appoint ministers, asks the leader of 
that party which commands a majority in the House to advise 
him in the matter He can dissolve Pailiament even before its 
legal term is over , he exercises this powei in order to test whether 
the House is truly representative of the electorate, and so on. 

Fuither. they enable the constitution to bend without break- 
ing, to adjust Itself to changing needs without a complete ovei- 
hauling. Thus the convention tliat tlie king does not \eto the 
laws is an adjustment of monarchy to tlie needs of a democratic 
age , kingship is retained without piejudice to the supremacy 
of the popular will 

And, lastly, they help the constitution to iv'ork smoothly. 
The usages regarding tlie cabinet system help the Legislatuie 
and tlie Administration to is'Oik in unison ; those regarding the 
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CHAPTER XVII 


THE FRENCH REPUBLIC ^ 

§1 INTRODUCTORY 

^ France, like Britain, is a iinitar)'. State The constitution is 
technically a rigid one requiring, as* it does, a procedure for its 
amendment different from the one adopted for passing ordinai7 
laws. The pioceduie for amendment- is, however, exceedingly 
simple : 

‘The chambers shall ha\e the right, by sepaiate resolutions 
taken in each by an absolute majority of votes, either upon tlieir 
own initiative or upon the lequest of the President of the Re- 
public, to declare a revision of the constitutional laws neces- 
sary. After each of the two chambers shall have come to this de- 
r cision, they shall meet together in National Assembly to proceed 
with the revision The acts effecting revision of the constitutional 
laws, in "^vhele or in part, shall be passed by an absolute majority 
of the membeis composing the National Assembly ’ 

The National Assembly is required to meet at Versailles The 
absolute majonty (mentioned above) has been mfcmijeted to 
mean half plus one of the legal number of mem|||^H|||^oiit de- 
ducting vacancies caused by lesignation, dea^^^^^Benvise . 
It will be seen that the light of each cliamber to declare 
a revision of the constitution necessai^ amounts toaX-eto on any 
constitutional amendment that nia) be desired by the otlier. 

Can the National Assembly make any amendment to tlie con- 
stitution^ A constitutional law of 1884 declared that ‘the re- 
publican form of government shall not be made die subject of 

’ The constitution of France outlined in the present darter is that of 
(the French Republic established by the constitutional laws^f 24 February, 
25 Februarj, and 16 July, 1S75, uhich was in operation until the German 
occupation of France m June 1940 As indicated elsewhere, the events of June 
1940 ha\e led to a suspension of the old constitution \ new one is said to 
be under preparation , meanwdiile, the government is earned on under the 
.mthorit}' of decrees issued over the signature of Marshal Petam A study of 
the institutions of the Republic is still of interest to the student of Politics 
as illustrating, among other things, the working of parliamentary govern- 
ment under a multiple-partj stst^m, administrative jurisprudence and central- 
ized local administration 

" The constitutional law of 25 Februarj 1875 
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a proposed ' revision Authorities on the subject, however, aie 
not agreed on tlie import o£ this law the sound view seems ,, 
to be that this is not binding on the National Assembly, for what » 
the National Assembly has enacted it may at a later time repeal/ 
Moreover, tlie leal sanction behind a constitutional amendment' 
resides in public opinion When that opinion, as expressed ' 
through the National Assembly, demands that the republican^ 
form of government itself be made the subject of revision, the , 
constitutional prohibition of 1884 will naturally be brushedf' 
aside 


V V 


S2 THE PRESIDENT 

^ y 

The head of the State is the President elected by an absolute” 
majonty of the votes of the Senate and the Chamber of DeputieSv 
sitting together as the National Assembly Any Frencliman who 
enjoys full civil and political rights, and who does not belong to 
the royal oi impenal houses, may be elected to the Presidentship 
The Assembly to elect the President meets at Versailles and is 
presided over by _ the president of the Senate If no candidate 
has obtained an absolute majority of votes, the president announ-, 
ces a second ballot, and so on, if needful, until a choice is made 
The President is elected for seven yeais and is eligible for le- ^ 
election. ^ t ^ ^ 

The President may be removed from office before his 'legal ^ 
term is over if found guilty of high treason The charge is pre- ^ 
ferred by the Chamber of Deputies before the Senate The Senate ■. 
may not only dismiss him from office if he is found guilty, ' 
but may inflict any sentence laid down by the penal laws 

In his position and powers, the Fiench Piesideiit is muchi" 
like tlie English king He is, in the words of Duguit, ‘ a con- 
stitutional king for seven years the titular head of the Executive, 
nominally vested with large powers, but enjoined to exeicise them 
on the advice of ministers who are, as in England, lesponsible 
to an elected Legislature 

As the executive head of the State, he ‘ appoints to all civil > 
and military positions ’ (and, by implication, has power to dis- 
miss the office! s), and watches over the execution of the laws He 
has the prerogative of mercy, 1 e the right to give a criminal 

^ See R Poincar^, How France ts Governed, pp 162-3, and E M Sait, 
^Government and PohUcs of France, pp 27-8 > ^ 
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a complete or partial remission ol his punishment or commute 
it to a lighter penalty He ‘ presides over national solemnities F 
1 e., as Poincare puts it, at all official ceremonies he personifies 
both France and the Republic He receives tlie diplomatic agents 
of foreign powers, negotiates and ratifies tieaties and, with the 
consent of the two chambeis, declares war The terms of tieaties 
need not be communicated to the chambeis if the ‘ inteiest and 
safety of the State ’ require them to be kept seciet , but treaties 
of peace and commerce, and treaties which involve the finances of 
the State or the persons and property of Frenchmen residing 
abroad, must be submitted to the chambeis for approval , and no 
cession or exchange or annexation of territory can take place 
except by virtue of a law - Finally, as commander-in-chief, he 
controls the anned forces. 

As regards legislation, the President’s powers are . 

(i) He summons and dissolves the Parliament , but, in tlie per- 
formance of this duty, the constitution gives him but little 
latitude If he does not summon it sooner, it must meet at the 
latest on tlie second Tuesday in January He may prorogue it, 
but only after its session has lasted for five months He may 
adjourn it, but not more tlian twice during the regular annual 
session nor for a longer period tlian one month in eacli case 
He may dissolve the Chamber of Deputies (the lower House of 
Parliament) before its legal term is over, but only with tlie con- 
sent of the Senate (the upper House) He may convene a special 
session of Parliament, but must do so only when an absolute 
majority of the members of each chamber demands it 
(ti) He may send messages to the Parliament 
(tn) He can initiate legislation. 

(w) He has, over any bill, a suspensive veto (the povv'er to 
send a bill back for the reconsideration of the chambers), whicli 
the chambers ma) override by a majority 

. (v) He has tlic power to issue ordinances, i e a power dele- 

gated by the constitution or the Legislature to fill in the details 
of laws which arc couched in geneial terms 

These are the poweis vested in the President b\ the consti- 
tution but, as has been noticed already, he can exercise them 
only on the ad\ice of ministers The constitution specifically 
says* ‘Every act of the President must be countersigned by a 

‘ The lau of 25 Febru.irj 1875 * Sait, op cit , pp. 42-3 ' 

sS.j 



gg] THE COUNCIL OF MINISTERS 

minister’ As lias been humorously remaiked, the only document ' 
which does not require such countei-signature is the President’s, 
letter of resignation ! It is easy to conclude from this, as mdeed 
iome writers 1 have done, that tlie President is an automaton, 
exercising no influence on the politics of the State This, fliow-^' 
•ever, is a superficial view The sounder view would appear to ‘ 
be that the influence, as distinguished from powei, which a Pre-v 
sident wields depends essentially on his personality It is true 
that the last word on matters of policy must be with ministers,-', 
for the reason that power ultimately settles where responsibility , 
resides Nevertheless, tlie President has some influence He has i 
some disci etion in the choice of a new Prime Minister, for in the 
French Parliament there are many groups and it is not always . 
dear which leader is in a position to command a majority 
Besides, he is m regular and frequent contact with his ministers ^ 

^ And while his intervention in afEairs is normally limited to the 
giving of advice,’ says W L Middleton,- ‘ that advice comes from 
a man, who, in most cases, is destined to survive the cabinet he 
is addressing His knowledge of the work of previous Govern- 
ments and his acquaintance with the points of all important 
questions give weight to everything he says ’ Briefly, while the 
President must not command, he may advise , whether his advice 
is taken depends very mitch on the personal factor, and upon the 
nature of the advice tendered 

§3 THE COUNCIL OF MINISTERS 

The Council of Ministers is the leal, as distinguished from 
the nominal. Executive. There is no limit fixed by the constitu- ' 
tion to the number of ministers , normally tliere are from twelve 
to fifteen It is not necessary that they should be chosen from , 
Parliament,^ but usually they are The process of forming a minis- > 
try is similar to that prevailing in Britain the President calls 
upon the person (whetlier a member of the Senate or of the ‘ 
■Chamber of Deputies or outside the Parliament) who he thinks 
can command the confidence of a majority in Parliament Only 
•such a person can be summoned to form the ministry, for the * 

^ The Abb6 Lantaigne, for instance, is_ said to have remarked of the 
Presidentship that it is ‘an office vvith the sole virtue of impotence’ ! 

The French PohUcal System, p 195 ^ * 

. * e g in the Rochebouet cabinet of 1877, and in the Millerand cabinet' 

cf 1920, there were ministers without seats in Parliament , r 
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constitution specifically states that ‘ the ministeis shall be col- 
lectively responsible to the chambers for the general policy of 
the Government, and individually for their personal acts’. As 
has been stated earlier, under the conditions of French politics 
it is not always easy for the President to select the leader who can 
command the necessary' confidence He therefore consults those 
who seem to him best qualified to advise him, and notably the 
presidents of the two cliambers Havung decided upon the per- 
son, and with his permission, the President appoints him the 
President of Council (with the countersignature of the President 
of Council retiiing),! and appoints the other ministers on the 
recommendation, and with the countersignature, of tlie new 
President of Council 

The Council of Mmisteis meets, as a rule, twice a week under 
the presidency of the President of the Republic, and once under 
tlie presidency of the President of Council According to Poin- 
care, to the two former sessions only does the expression ‘ Council 
V of Ministers ’ apply ‘ the meeting winch is held in tlie absence 
of the President of the Republic is known as a Cabinet Council. 
The Council of Ministers deals with the more important business, 
the Cabinet Council with current questions of internal politics ’ 
It need hardly be added that, as ministers take collectiv'^e respon- 
sibility for tlie administration, everydiing which really concerns 
the activity of the Government should be discussed and decided 
at tliese meetings 

In relation to the Legislature, the Council of Ministers in 
France hold essentially tlie same position as the cabinet holds 
in Britain They introduce bills in Parliament and defend tliem ; 
introduce the budget , answer questions addressed to them re- 
garding tlie administration and, in general, supply the necessaiy 
leadership to the Legislature , and resign when they hav e ceased 
to command its confidence There are, however, some differences 
of detail between conditions in France and in England 

(i) Ministeis in France ‘ have the right of entry in the two 
charabeis and must be heard when tliey demand a hearing 

{it) The constitution provides that tlie ministers shall be 
collectively responsible to the chamhcis for the geneial policy 
of the Government and individually for theii personal acts. The 
responsibility of ministers to Parliament is thus in France a matter 

* Poincare, op cit , p 103 
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o£ constitutjiqnal Jaw, not one of convention as in Britain Fur*? 
tiler, the constitutional provision really implies tivo difiEerences 
from tile position in Britain It means, first, that, unlike in 
Britain, it is possible foi the chambers to compel tlie resignation’*", 
of one minister without such resignation involving the resigna- 
tion of the whole ministry , and, secondly, that both the chambers 
of Parliament have equal power to make and unmake cabinets } 
If the constitutional provision were literally adlieied to, immense" 
difficulties would arise in the working of government Indivi-^’" 
dual responsibility haidly seems consistent with the character 
of parliamentary government, as it suggests divided counsel and 
conflicting views within the cabinet ^ The equal power of the"" 
two chambers to hold the ministers responsible to them must^ 
result in a deadlock between the two chambeis themselves The ^ 
working of the constitution, howevei, shows that these difficulties f 
have been avoided by the development of conventions which - 
more or less approximate the French system to the English The 
tendency is to substitute corporate for individual responsibility,^ 
and for the Chamber of Deputies to have the gi eater power— 
though tliere are instances, notably thajt of 1896,^ in which the 
Senate forced a united and vigorous cabinet to resign 

More important than these differences of detail between the 
British and French cabinets are the major differences in their 
practical working 

(i) Ministers in France are invariably chosen from several 
parliamentary gioups, no one of them being able to command 
a majority As a consequence, the ministry lacks that homogen- " 
eity which under normal conditions is the outstanding feature , 
of the British cabinet For the same reason the French cabinet 

A 

is not able to dominate the Legislature as the English cabinet is ^ 
able to do On tlie contrary, the French Legislature is much' ' 
more powerful than its English counterpart This result is help- 
ed by a convention The President’s power to dissolve tlie Cham- 
ber of Deputies (with the consent of the Senate) has fallen into 
disuse, while the power of the cabinet to dissolve the House of. 

t 

^ Sait, op cit , pp 79-80 = ibid 

” ibid , pp 79*^3 'In 1896 the Senate took an aggressive attitude 

and boldly insisted on its right to force the Bourgeois Cabinet out, though > 
that cabinet had the confidence of the Chamber of Deputies ’ 
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’Commons befoie its legal term is over is a po’ss’erful factor in 
explaining cabinet autoa'ac) in Britain i 

,(2tj French cabinets aie geneiall) shortlived. It has been 
reckoned that tlieir ai'erage life has scarcely exceeded ten montlis 
In the half centuiy' from 1875-1925 France had more than fifty 
cabinets, England only a dozen Their fall is generally biougiu 
' about (unlike in England) by the Legislature and not by the 
electorate This is also due to the wo causes mentioned above, 
that ministries are coalitions, and that the cabinet has no power 
to advise the dissolution of the chamber The disadvantages to 
government arising iiom the instability of the Executive are 
well known long-tenn plannmg by a Government assured of a 
reasonably long period of office, so necessary under modern condi- 
tions, becomes difficult , legislation suffers - , administration also 
suffers, for ‘ Parliament, having subordinated the ministers, insists 
upon administering itself’ , and the supei vision over the execu- 
tive departments suffers on account of the fiequent change of 
ministeis The results would be much woise if every change of 
cabinet meant a new set of men coming into office , that is not 
so in France, for in the reconstructed cabinet some of the former 
ministers often hold over 

{ill) The Prime Minister in France (the President of Council) 
is not so powerful as the British Prime Minister , he has often 
to coax the membeis to join his cabinet, and having done this 
he is not in a position to treat them as subordinates 

§4 THE SENATE 

France, like Britain, has a bicameral Legislature the Senate 
and die Chamber of Deputies 

The Senate consists of 314 elected members, who are not less 
dian forty years of age Senators serve for nine years,’ one-third 
retiring triennially The selection is made by an electoral college 
formed in the chief town of each Department (i.c. district) This 
electoral college is made up of four elements . 

{i) The members wffio represent the Depaiiment in die 
'Chamber of Deputies 

(22) The members of the General Council of the Depaitmcnl. 

> Sec ch XVI, §9 abo%c 

' Sait, op cit , points out that down to 1914 eight different income-tax 
bills were shaped in committ<'c and debated by the Chamber without being 
enacted into law 
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(lit) The councillors of arrondissements (divisions of the dis- 
tricts) 

(iv) The delegates of the municipal councils of the communes 
{towns and villages) i 

Such a mode of election is known as indirect election, for 
the senators are not elected directly by the primary voters, but 
all their electors are so elected or are in turn the delegates of those 
so elected. The result is that, as Poincare says, the whole nation 
•does indirectly participate in the formation of tlie Senate. The 
composition of the Senate is noteworthy in that, by prescribing a 
-special method of election for its members, by giving them a 
mandate of nine years, and by stipulating that they must have,* 
attained the respectable age of forty, the authors of the constitu- 
tion not only showed their anxiety to differentiate the upper horn ' 
the lower chamber as clearly as possible, but also wanted to make ,, 
It a conservative body, which might be effectively used as a brake 
■on political passions 

The powers of the Senate are 

(i) Its consent is necessary foi the President of the Republic 
to dissolve the Chamber of Deputies This power is of no im- 
portance in practice, for ever since 1877 (when alone it was used) 
It has not been employed President MacMahon dissolved the 
Chamber in that year in order to keep a reactionary ministry in 
power But the country refused to uphold the President’s action 
and ultimately forced him to resign 

(it) It selves as a court of impeachment ‘ for the trial of the ■ 
President of the Republic, or the ministers, or to take cognizance 
of assaults on the security of the State 

(ill) It shares with the Chamber of Deputies the power of > 
legislation According to the letter of the constitution, its power ' 
of law-making is equal to that of the Chamber except in one' 
respect, viz ‘ money bills shall be first introduced in, and passed 
by, the Chamber of Deputies ’ In practice, however, the Senate 
rarely rejects money bills, while it continues to offer amendments , 

^ but the Senate gives way when the Chamber has acted upon 
the budget a second time ’ In respect of non-financial measures, 
however, its equal authority has not been seriously questioned. 

(tv) Finally, in regard to the control of the Executive, its 

It ought to be noticed that these communal delegates form a large ^ 
inajori y of the electo^l college, and hence the Senate has been called the 
Grand Council of the Communes of France’ ’ ' 
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power is, according to the constitution, equal to that o£ the 
Chamber of Deputies As a rule, however, the Senate docs not 
decide the fate of the ministries, and hence cannot control their 
policy. 

Thus the Senate has in practice become decidedly less influen- 
tial than the lower House According to a high French authonq, 
Barthelemy, it has inherited from preceding upper Houses the 
privilege of being ignored— and this, in spite of the fact that 
die personnel of the Senate is by common consent superior to 
that of the Chamber of Deputies The primary reason for this 
'is of course that it is not as lepresentative a body as the directly 
elected lower House It will be wrong, however, to conclude 
that the Senate has been i educed to impotence. It scrutinizes, 
revises, and delays when necessary Indeed, it is noteworthy that 
this very subordinate position of the Senate enables it to receive 
high praise from a reputed authority on European governments ^ 
as approaching ‘ die ideal of what a second chamber ought to be ’ 
For, ‘ an ideal second chamber should bend ver)' slowly to the 
gusts of public opinion, but it should never fail to bend when the 
wind sets definitely in a given direction It must serve as a brake, 
but not too tight a brake, upon the process of legislation. And 
this function, the Frendi Senate fulfils admirably. 

§5 THE CHAMBER OE DEPUTIES 

The Chamber of Deputies, die lower House, is composed of 
618 elected members, 599 of them being from single-member con- 
stituenaes The right to vote is given to all French citizens, of 
the male sex, of twenty-one years and above, who have not been 
deprived of their civil and political rights and who have resided 
in a constituency for six months - Any voter, twenty-five years 
of age, is eligible to stand as a candidate for election, provided 
he docs not belong to a family which has reigned in France ; 
diere aic also many public offices which are incompatible with 
membership in the Chamber, eg that of prefect. 

The term of die Chamber is four years, unless it is dissolved 
sooner by the President with the consent of the Senate It has 

’ W B Munro, The Governments of Europe, pp 470-1 

= Or the citi/en must shov\ that, notwithstanding re‘:idenco elsewhere, the 
commune ts his place of true domicile or he must ha\c paid direct taTts there 
for a period of five sears, this being taken as CMdence of local interest 
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been noticed earlier that, since 1877, Chamber has n'ever 

been dissolved before Its legahterm is over. , , ’ ; 

Its functions are more or less similar to tho«e of the House \ 
of Commons in Britain • it passes laws subject to the Senate’s 
power of amendment and rejection and subject to the President’s | 
suspensive veto ; it controls finance, subj'ect, again, to the Senate’s; 
power of amendment and rejection ; it controls the Executive ,* it^ 
ventilates gnevances , it has power to impeach the President and 
the mimsters , and, in conjuncuon with the Senate, it helps to - 
elect the President of the Republic and to amend the constitution ^ 
of the State Compared witli the House of Commbns, howevk, it' 
may be noticed that the Chamber of Deputies is theoretically less ' 
powerful to the extent that the French Senate is legally more ' 
powerful than the English House of Lords In pracuce, however; > 
It is considerably more powerful not only because its will is defer- 
red to by the Senate but because it is able to control the cabmet 
more effectively than the House of Commons is able to control 
Its cabinet , < ' ’ ' ' ’ 

^ V " ^ r 

Law-maktng and financial control 

-The law-making procedure in the Chamber of Deputies is"" 
in essentials similar to that in the House of Commons Bills- 
may be introduced by ministers or private members ; in practice 
most bills are introduced by mimsters On introduction, the' 
bill is referred to a committee 

The Chamber has twenty such standing committees, each ‘ 
one specializing in a given field, such as foreign affairs, agricul- ^ 
ture, finance, labour, etc Each consists of forty-four members 
(55 in the case of the finance committee) elected for one year by ' 
the groups m proportion to their number. No one can be a 
member of more than two of these committees In addition to 
these regular committees, there are other committees consisting 
of thirty-three members each which are appointed for four years, 
eg. the committees on devastated areas and on beverages Be- 
sides, special committees may be appointed from time to time to 
investigate particular questions, eg the one appomted for tlie. 
preparation of tlie Peace Treaty m 1918 1 

It is noteworthy that bills are refeiTed to committees in the 
French Chamber before their principles are discussed and approv- 

^ P- Buell (ed ), Detnocfatic Governments tn Europe^ pp 414-15 
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cd 13 > the whole House This method has the advantage that 
the committee concerned is jfree to amend and shape the bill 
1 efeiTcd to it tvithout being ‘ tied ’ by limitations. On the other 
hand, it has the disadvantage that the labours of tlie committee 
may be wasted, as the Chamber may reject the bill on tlie giound 
that it is opposed to its principles. The committee appoints a 
reporter to present its report on tlie bill and defend it on die 
floor of the House. (Compare this with the practice in the House 
of Commons, where a minister is in cliarge of a government bill ) 
A discussion on tlie bill then ensues, ‘ whicli at first bears on the 
bill as a whole A vote is tlien taken, and if the essential princi- 
ples of the bill are approved by the House, the bill is then 
■disaissed clause by clause ; amendments are moved, and finally 
the bill is passed or rejected. Deputies may vote by proxy with 
the result that sometimes more votes are cast than there are 
members in tlie Chamber ! The bill then goes to the Senate, and, 
if passed by it, to the President for his signature 

The budget system in France is also in essentials the same as 
tlie British one, with tlie following differences After die budget 
is presented to the Chamber, it is referred to the budget committee 
of forty-four members— not to a committee of die whole House 
The committee is free to insert, strike out, reduce or increase any 
item The leporter of the budget committee, not the minister 
of finance, is in charge of the measure in the Chamber The 
Chambei, like the committee, can on its own initiative insert 
new items or increase the amount for any item presented , it is 
not necessary that the demand should come from die President. 
Though tins is the theoretical position, it is noteworthy that in 
recent years the French practice in this matter has been approxi- 
mating to the English system, i e clianges are made in the budget, 
both in committee and mllie Chamber, with moderation and irith 
the approval of the Government It is realized more and more 
that, otherwise, not only does the budget lose all unity but die 
wa) is open for the undue influence of local interests in the 
expenditure of public money 

Conl)ol of the Executive 

That the Chamber has great power o\er the cabinet has been 
indicated clscuhcrc The most important causes of this power, 
undoubtedly, aie fii’st, that die cabinet is normally unable to 
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command the stable support of a. homogeneous party; and,<^ 
aecond, that it is, by convention, denied the power (wielded' 
by the English cabinet) to dissolve the House befoie its legal- 
term is over The Chamber feels free, espeaally because tlie’ 
ieporter,of a committee— not tlie concerned minister— is in charge 
of a, bill, to mutilate important Government bills Its control^ 
over finance gives the cabinet much less freedom tlian they 
require in the foimulation of policy Further, the peimanent 
committees of the Chamber, having speaalized in particular 
subjects, ‘ tend , to become intimately acquainted with depart- 
mental business and to interfere in its conduct They summon 
officials and subject their actions and proposals to severe criticism , ' 

* the ministei finds himself checked m countless ways and ham- 
pered in his freedom of action ’ Besides, the French parliamen* 
tary procedure allows what is known as ‘ the interpellation ' 
in addition to questions addressed to ministers regarding the/ 
administiation of tlieir departments An interpellation is a 
question which may be followed by a discussion and a vote If 
the vote turns against the Government, they may be compelled 
to resign The interpellation is a vicious institution i It puts 
the cabinet in a position of great disadvantage, for it permits an 
adverse vote on the cab;inet on a matter of secondary importance, 
taken hastily or under excitement To secure the proper stabi- 
lity of a ministry, such adverse votes ought to be taken only on 
measures of really gieat importance, oi on questions that involve 
the whole policy and conduct of the Administration. The reverse 
is true of the French system of interpellations 

§6 THE JUDICIAL SYSTEM 

, The most lemarkable feature of the French judicial system''^' 
is that there are two regular sets of courts, the ordinary and the ^ 
administrative Broadly speaking, the former try disputes between 
private citizens , the latter, those in which one of the parties is 
a public official 

Organization 

The ordinal y courts have Justices of the Peace at the bottom 
of tlie ladder Above tliem come the district courts, tlie courts of 
appeal, tlie courts of assize and, at the top, the Court of Cassa- 
^ A L Lowell, Governments and Parties m Continental Europe Vol I, 

pp. 120-3 
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^ tion Judges are appointed by the President of tlie Republic on 
; the advice of the Minister of Justice. The judges of all except 
■ v'the lowest and the highest courts hold office during good behavi- 
our, 1 e. they cannot be lemoved by the Executive and are answer- 
able for then' conduct to the Court of Cassation alone Justices 
of the Peace and judges of the Court of Cassation may, however, 
be removed by the Executive , by convention, however, they are 
hardly, if ever, removed for political reasons 

The principal administrative courts are the twenty-two inter- 
departmental or regional councils of the prefecture, each serving 
from two to seven Departments^ and the Council of State. The 
former are the lowest administrative tribunals and consist of a 
-president and four councillors each, appointed by the Minister 
of the Interior. The Council of State is the highest administra- 
tive court. This Council has varied functions, including that 
of -advising ministers regarding the issue of statutory orders One 
of its sections, composed of 39 members appointed by the Presi- 
dent of the Republic on the advice of the Council of Ministers, 
acts as the highest administrative court hearing appeals from 
regional councils and having original jurisdiction in a defined 
'•class of cases 

If disputes arise between tlie Court of Cassation and the 
Council of State, they are decided by a Court of Conflicts This 
court consists of the Minister of Justice ab president, three judges 
of the Court of Cassation, three of the Council of State and two 
other persons chosen by the foregoing seven 

We may now consider in some detail the relation of French 
courts to the Legislature, and the French system of administrative 
jurisprudence 

Relation of couits to the Legislature 

' ‘ In view of the fact tliat the constitution of France, like that 
of the USA and unlike that of Britain, is a written and rigid 
one. It might be expected that the Frencli courts, like the Ameri- 
can, would have the power to inquire into the constitutionality 
of a law As it is, however, the Court of Cassation has held that 
, jt has no power to do so The reasons are twofold First, unlike 
the USA, France is not a federal State It is unnecessary for 
the courts in a unitary State to act as the guardian of the 

^ In addition, the Department of the Seine has 3 council of its own 
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constitution, because there is ’no division of powers between 
two sets of authorities to be protected against mutual encroach-'^ 
ment And, secondly, the French courts do not derive their V 
authority from tlie constitution , they are the creation of the 
Legislature , and so, if the courts dared to declare a law uncon- " 
stitutional, the Legislature by a law could check it The French 
practice thus resembles the British in this regard 

Administrative jurisprudence 

Administrative law has been defined by Dicey as ‘ the body^ 
of rules which regulate the relations of the Administration or‘ 
the administrative authority towards private citizens ’ It is that 
portion of French law whicli determines (i) the position and 
liabilities of all State officials, (ii) tlie civil rights and liabilities 
of private individuals in their dealings with officials as representa- 
tives of the State, and (in) the procedure by which these rights ‘ 
and duties are enforced This law differs considerably from the 
law which governs the relation of one piivate citizen to another , 
and It is administered by tribunals different from the ordinary 
ones 

Poincar6 illustratesi the meaning of administrative law by 
two telling examples Let us suppose, he says, that the Admini- 
stration of Direct Taxes has taxed a citizen too highly The 
taxpayer has received his schedule and finds upon it an unjustifi- 
able increase, against whicli he wishes to protest , he must address 
himself to the Council of the Prefecture ^ Again, 

‘ a railway has been built in front of my door , my house was 
not required , I have not been expropriated , but an enormous 
embankment blocks the view from my windows , I can no longer 
see well within doors , my pioperty has lost the greater pait of 
Its value I protest Heie again is an administrative action whose 
results must be estimated I cannot take my claim to the civil 
court, but I can submit it to the Council of the Prefecture ’ ^ 

The system of administrative law is based, according to Dicey, 
on two leading principles 

(i) Government and every servant of the Government possess ^ 
as representatives of the nation, a whole body of special rights, 

^ Op cit , p 271 i 

The Councils of the Prefecture have since been replaced by regional coun- 
cils as explained earlier 

^ Now to the regional council 
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privileges or pieiogatives as agailist private citizens, and the ex- 
tent of these rights, privileges or prerogatives is to be determined 
on principles different from the considerations which fix the legal 
rights and duties of one citizen towards another 

(ii) It is necessary to maintain the separation of powers be- 
tween tlie Legislature, the Executne and the Judiciary. The 
English people interpreted this doctiine to mean that the ordi- 
nary judges ought to be irremoiable by, and thus independent 
df, the Executive , the French, that the Government and its offi- 
^ cials ought to be independent of, and to a great extent free from, 
the, juiisdiction of the ordinary courts, to be free to act for the 
public weal without let or hindrance from the latter. A statute 
of lygo gaVe effect to this maxim by providing tliat the judges 
should not interfere in any way with the work of administrative 
authorities or proceed against the officers of the Government on 
account of their official acts The principle laid down here has 
been observed ever since. 

Whicli system is better— the rule of law or administrative 
law^ Englishmen, nurtured on the piinciples taught by Dicey, 
still regard the rule of law as the corner-stone of their liberty. 
It IS now generally recognized, however, that Dicey unduly exag- 
gerated the merits of the rule of law and the defects of adminis- 
tiative law In theory, it is tiue, tliere is always the danger tliat 
justice may not be secured in admimstratn e courts if govern- 
mental policy demands a certain decision Further, individual 
rights may be saa'ificed when tlie Administration is both the 
offender and the judge of the offence In the light of French 
experience, howevei, it is not tiue to say that under administrative 
law there cannot be liberty. On the conti ary, Frenchmen consider 
administrative law essential to their libeity There is no ground 
foi any suspicion of partiality on the part of the administrative 
f couits in favour of the official , if anything, the complaint is the 
other nay about The Council of State as the highest administia- 
tive tribunal has established traditions of impai tiality which leave 
no loom for doubt on the mattei Litigation in administrative 
com ts is also cheap and executed rapidly , and the procedure is 
simple Furthei, administrative tribunals can be manned by 
. individuals possessing special experience or naming in paiti- 
cular fields Above all, the private citizen in France often gets 
better leal redress from his administrative couits than the English- 
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man from his oidinary courts, because if a plaintiff leceives an 
award of damages under the French system, tlie judgement is^- 
against die Government and enforceable, whereas an award ren^ 
dered under the English system is only against the offending official i 
personally, from whom, as likely as not, it is impossible to obtain 
actual redress i This explains the remark of Goodnow^ (a high 
authority) that the administrative courts have shown themselves 
more favourable to private rights than the ordinal y courts 

§7 political parties 

There are several political groups in Fiance , this fact is theJ^ 
key to the understanding of French politics It explains the 
shortlived, weak, coalition cabinets , the dominance t>f the Legis^ 
lature over the Executive , and tlie practical necessity under 
which cabinets are placed to win votes by granting favours to 
individual deputies Briefly, the parliamentaiy system in France 
has not worked smoothly because of her multiple-party system 

At first sight, there seems to be nothing but confusion in the 
French party system 

■ ‘ It would be of little use to tiy to analyse the piecise puipose^ 

of each of the twenty or more groups ^ which revolve so kaleido- 
scopically in the Chamber and the Senate, for many of them have 
none They change not only from one election to another, but 
they come and go even within the life of one Chamber 'I'he 
group labels are not the same in the Senate and in the Chamber 
The labels under which elections are fought are often quite 
different from the labels adopted by groups in the Chamber 
There are some important parties in the country which are not 
represented at all in the Chamber 

But underaedth this seeming confusion, a cei tain ‘ pattern of 
politics’ can be discerned Following Valeur^ we may group. 
French parties accoiding to four main tendencies co nservat ism, 
li beral ism, radicalism and socialism 

The conservatives enlist among then suppoiteis two main' 
sections of the people the clericals and the rich aristoaacy 
Naturally they view with sympathy the claims of the Church and 

[ Ogg, Enghsh Government and Politics, p 612 

" F J Goodnow, Comparative Administrative Law, t’ol II, pp 220-1, 
331 

In the Chamber of Deputies as it stood in 1939 no fewer than 17 groups 
were officially recognized 

D Thomson, The Democratic Ideal in France and England, pp 

" In Buell, op cit , pp 465!! 
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favour the restoration o£ pioperty taken from it They would 
like to strengthen the army and the navy and to allow industry 
gi eater freedom from State control. To this school of thought 
belongs the National Republican Party. 

' Conservatives who accept the principle that the Church should 
keep out of politics may be called liberals ^ Clericalism is a 
strong force in French politics , the liberals are those who would ^ 
not countenance any interference on tlie part of the Church with 
the government of tlie country The Democratic Alliance Party > 
is, broadly speaking, liberal in its outlook ^ 

The radicals may best be described as those who continue the 
tradition of the French Revolution They believe in the prin- 
ciples of liberty, equality and fraternity , they are ardent national- 
ists, democrats and individualists. They aie anti-clerical, view- 
ing with disfavour the interference of the Church m politics 
Briefly, they distrust authority and hate privilege which cannot 
be justified by considerations of social good To this group belong 
the Radical Socialists. 

And lastly the socialists. They are themselves divided into 
several groups, the United Socialists, the Republican Socialists, 
and the Communists It is noteworthy that the majority of 
French socialists have rejected the Marxist philosophy of com- 
munism They would, broadly speaking, advocate collectivism 
the nationalization of key industiies, the increase of taxation on 
the wealthier classes, and progiessive labour legislation such as 
the f 01 ty-hour-week law In general they also advocate woman 
suffrage, and support the policy of disarmament among the 
nations At the extreme left aie the Communists 

/ 

^'Causes of the laige 7 iumbei of parties in France 

The existence of numerous parties in France is due to two 
mam causes the tempei ament of the Frenchman, and the lack 
of continuity in French history since the French Revolution 
Compared with tlie Anglo-Saxon, the Frenchman is theoreti- 
cal rather than practical in politics 3 

'' ‘ He is inclined to pursue an ideal, striving to realize his con- 
ception of a perfect form of society, and is reluctant to give up 
^ Valeur in Buell, op cit , p 470 

= According to Ogg (op cit , p 545), the Radical Socialist Party ,s the 
true liberal party of France 

® Lowell, op cit , Vol I, p 105 
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ariy part of it for the sake of attaining so much as lies within 
his reach Such a tendency naturally gives rise to a 'number of 1 
groups, each with a separate ideal, and each unwilling to make 
the sacrifice that is necessary for a fusion into a great party ’ 

He is also stiongly individualist, desiring rather to follow his ; 
own bent of mind than to follow others Party orgamzation in 
France is therefore extremely flexible the paities indeed are 
"■groups of elected representatives who bear some distinctive 
label, who may or may not be supported by regular organizations 
among the voters, who may or may not be pledged to some definite 
programme, and who may oi may not be subject to party disci- 
pline ’ 

Secondly, France had a turbulent histoiyt duiing the nine- 1 
teenth century, so much so that she became a byword for socials 
instability and political fickleness From lygi to 1870 she devised 
for herself no less than eleven complete constitutions, none of* 
whith was destined to remain in force for any length of time 
From the Bourbon monarchy of the ancien regime, she passed to 
the Republic of 1793, and thence, by turbulent stages, to the 
Empire of Bonaparte. Between 1815 and 1870 ‘she passed from 
the Bourbon Monarchy of Louis XVIII and Charles X and the 
bourgeois monarchy of Louis Philippe to the Second Republic 
of 1848, and thence to the Second Empire of Napoleon III in 
1852 ’ The Second Empire collapsed on 4 September 1870, and 
after five years of deadlock, the Third Republic was finally esta- 
blished in 1875 This want of continuity in French history is 
connected with the group system in this way Frenchmen have 
been unable to evolve a ‘ political consensus to use a phrase of 
Lowell’s, so necessary for the development of strong parties 
Parties in Britain and America piimarily differ in the methods 
of conducting government, on the fundamentals of which men 
agree If that agreement on fundamentals itself is lacking, parties 
cannot grow properly, because ‘ iiieconcilables ’ become numerous 
and they become disturbing factois in the evolution of political 
life, and of parliamentary government itself Thus 

‘ every form of government that has existed in France has 
its partisans, who are irreconcilable under every other , while 
the great mass of the middle classes and the peasants have no 

* Thomson, op cit , pp 26-7 
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strong political convictions, and are ready to support any Govern- 
ment that maintains ordei 


§8 LOCAL GOVERNMENT 

The most important feature of local government in France 
is Its centralization As has been well said ‘ The minister of 


the interior at Paris just presses a button— the prefects, sub- 
prefects, and mayois do the rest. All the wires run to Paris 
This centralization (with its corollary, uniformity) is a contrast 
to tlie decentralized character of English local government. The 
principle accepted in England, tliat a local area has the right to- 
conduct its affairs in its own way without being hindered by a 
rigid and paternal supervision of central authorities (except m 
so far as such supervision is clearly demanded by the general 
interest and necessary to pi event gross inefficiency), is foreign to 
the French system 

The main local areas of France are the Depaitments, the 
arrondissements, and the communes. 


There are ninety Departments The executive head of the 
Department is a prefect appointed and removable by the Presi- 
dent of the Republic on the advice of the Minister of the Interior. 
He occupies a dual position As the agent of the Central Govern- 
ment, he is responsible for the enforcement of the national laws 
within his Department on sucli matters as education, sanitation,, 
agriculture, highways, the public domain, taxation and police. 
He appoints a host of officials such as inspectors and menders 
of highways, tax-collectors, postmasters, and the teaching staff 
of the public primary schools In the same capacity he controls 
the sub-prefects and mayors (the heads of admmistiation in 
smaller local aieas, who are also agents of tire Cential Government 
for many purposes) and has power to annul the orders of the muni- 
cipal councils In canning out these duties, the prefect is bound 
by detailed instructions from the Central Government The pre- 
fect is also tlie executive head of his Department As sucli, he 
initiates all business for the consideration of the general council 
. of the Department, piepares a budget for local expenditure. 


* Low ell (op cit , pp loSff ) gives three other causes for the existence of 
numerous parties in France the method of electing deputies, the system of 
committees in the chambers and the practice of interpellations It may be 
asked whether some of these, at any rate, are not rather conseqtit.nces than 
causes, in anj case they must be considered of secondary importance 

* Munro, op cit , p 567 
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appoints the employees of the Department; and executes the 
resolutions of’tlie council. In his dealings with the council, he 
IS master rather than servant ; for his tenure is dependent not 
upon it but upon the Minister of the Interior 

The general council of, the Department consists of members 
elected for six years on manhood sufliage, one from each canton 
within the Department The president is elected by the council. 
The council normally meets twice a year , its sessions are public. 
In general its competence is limited to aflEairs that are deemed to 
have a strictly local interest— poor relief, public buildings, high- 
ways, bridges, traffic, and the like Even so, as Poincar^ rioted. 
Its sessions are important and interesting 

* One after another the councillors submit reports to the 
assembly. What a number and what a variety of questions ! A 
bridge is to be built on a departmental highway , a concession 
is requu'ed for a railway of local importance , a mam highway 
requires to be classified as such , a couit of law or a prison is in 
need of repaiis , an idiot asylum needs a bathing-hall , agiicul- 
tural societies require bounties , tliere are friendly societies to 
be controlled, receipts to be collected, credit accounts to be 
opened, taxes to be settled Report follows upon report with 
bewildenng rapidity . . From time to time the assembly grows 
warm in respect of some question of fishery, hunting, or netting 
buds , from time to time also it is aroused by some political 
question ’i 

The effective power of the council is, however, limited in four 
ways (a) The prefect, who is its executive authority, is not 
appointed by or responsible to it (b) Theie are national laws 
on matters within its jurisdiction, whicli it cannot disregard 
{c) Its decisions may be overruled by the cential authorities at 
Paris, (d) It IS dependent on the prefect’s initiative ‘ In general 
it may be said that in matters falling within its province tlie 
general council cannot do everything it wants, but can prevent 
almost anything it does not want 

The Departments are divided into arrondissements , each is 
a Department in miniature, with a sub-piefect and an elective 
council made up of one member from each canton ^ within the 
arrondissement It is, however, a mere administrative district 

^ Poincar^, op cit , p 69 

^ Lowell, Greater European Governments ^ p 140 

^ A French canton consists of several communes 
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'without corporate personality, with no property, revenues, or 
expenses of its own ’ , and neither the sub-prefect nor the coun- 
cil has any real power. 

And, finally, the smallest area of local government is the 
commune (a town or a pansh) Every commune has a muni- 
cipal council of from lo to 36 members elected for six years on 
manhood suffrage The council holds four ordinary sessions 
every year , the sessions are public It ‘ regulates by its delibera- 
tions the affairs of the commune Its resolutions are of execu- 
tive force by themselves, subject to three limitations 1 certain 
municipal proceedings are subjected to the approval of the pre- 
fect ; ill) others, of greater importance, to the approval of the 
Government , {in) others, more important still, to the approba- 
tion of the chambers It elects its mayor, the executive head of 
the commune, but it has no power to remove him The mayor 
occupies a dual position . he is the agent of the Central Govern- 
ment, in matters relating to the police, public healtli, finance, 
etc , he also draws up and signs, before legal witnesses, the deeds 
relating to marriages, births, and deaths He is also the executive 
of the commune, and, as such, carries out the resolutions of the 
municipal council in local matters like sanitation, protection 
against fire, the maintenance of order, and the protection of ru- 
ral property. He ‘ may prescribe the watering of the roads, the 
removal of mud, snow, filth, and the sweeping of the pavements ; 
in tliis way he can forbid the straying of dogs, tlie shaking of rugs 
out of the window, the excessive speed of automobile carriages, 
and what not In a word he watches over the life, health, tran- 
quillity, and even die slumber of those in his administration ’. 

In carrying out many of his duties, the mayor is bound to 
obey the orders of the prefect (the head of the Department) , 
he may be suspended from office for a month by the prefect, or 
for three months by the Minister of the Interior and can be re- 
moved from office by the President of the Republic 

The spirit of French local government is best expressed thus 
all authority in the State is deemed originally to be in the Central 
Government, with local government existing rather for the con- 
venience of the Central Government than for the training of the 
people of the locality to manage their own local affairs 

* Pomcar6, op cit , p 47 
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§9 RECENT CHANGES^ 

The constitution of France has undergone a thorough change 
consequent on the French defeat at the hands of Germany in 
June 1940 In reporting to the French people on the state of 
affairs in France on 25 June 1940, Premier Marshal Petain said * 

* It IS toward the future that we turn our eflEorts A new order ^ 
commences ' The basis of the new order is the law passed by the 
National Assembly on 10 July amending the constitution 'by 
giving the Government the power to promulgate a new funda- 
mental law 2 

‘ The National Assembly gives all powers to the Government 
of the Republic, under the authority and the signature of Marshal 
P6tain, to effect the ^ promulgation by one or more acts of a new 
constitution of the French State This constitution shall guaran- 
tee the lights of labour, of the family, and of the country 

‘ It shall be ratified by the nation and applied by the assem- 
blies which It shall have created 

‘ The present constitutional law, deliberated and adopted 
by the National Assembly, shall be executed as the law of the 
State ' 

The National Assembly did not, however, fix a date for the 
submission of the new constitution to the people Meanwhile, 
Parliament has been adjourned indefinitely, and the Government 
functions under the authority of a series of dearees issued Over 
Pdtain’s signature on ii July and later dates. 

At the head of the present Government is the new office of 
Chief of State, which combines in itself the offices of President of 
the Republic and of the Council of Ministers Marshal Petain 
now holds the office , it is provided by law that if for any reason 
Petain is unable to exercise his functions as Chief of State, before 
the ratification of the new constitution, his successor will be desig- 
nated by the Council of IVfimsters The powers of the Chief of 
State are thus enumerated ^ 

^ The American Political Science Rerjiew, Vol XXXV, pp 86ff 

^ ibid 

* ibid A latei decree dated 19 April 1942 announced the creation of a 
new office, ‘the Chief of Government*, in nominal subordination to the 
Chief of State but in reality likely to cause an important change in the 
{Kisition and powers of the Chief of State ‘The effective direction of the 
Home and Foreign policy of France has been taken over by the Chief of 
Government appointed by theXhief of State and responsible to him The 
-/hief ot Government nominates his ministers in agreement with the Chief 
of State and is accountable to him for his acts and undertakings ’ M Laval 
was at the same time made Chief 6f Gbvernment 
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(i) The Chief of tlie French State has complete governmental 
power , he names ministeis and Sea'etaries of State, who are 
responsible only to him 

(n) He exercises legislative power in consultation with his 
ministers until the formation of the new assemblies ; also after 
their formation, in case of external tension or of a grave internal 
crisis, he exercises legislative power on his sole decision and in 
tlie same form In the same circumstances, he can dearee all 
budgetary and fiscal orders 

. (ill) He promulgates the laws and assures their execution 

(iv) He appoints to all civil and military positions for which 
by law no other mode of designation has been made. 

(v) He disposes of the armed forces 

(vi) He possesses the power to pardon and to grant amnesty. 

{vn) Envoys and ambassadors of foreign countries are accred- 
ited to him He negotiates and ratifies treaties 

{pin) He can declare a state of siege in one or moie portions 
of the territory 

(^x) He can declare war without the previous assent of the 
legislative assemblies 

The Council of -Ministers continues to exist The law pro- 
vides that It shall be presided over by the Chief of State, and that 
it shall include fifteen ministers, among whom shall be the minis- 
ters in charge of justice, foreign affairs, finance, national defence, 
public instruction, agriculture, communications and colonies 
There are 2 1 Secretaries-General to serve as administrative assist- 
ants under the members of the cabinet, appointed and dismissed 
by the Council of Ministers and each responsible, while in service, 
to tlie minister under whom he serves 

Vaiious clianges are being made, or aie under contempla- 
tion, in tlie social and economic life of tlie country It is suffi- 
aent, in tins context, to mention the general trend of tliese 
•changes towards an authoritarian regime as indicated in the 
following message to the French people by Marshal Petain 1 

‘ Our piogi'amme is to give France the strengths she has lost 
She will find them only by following the simple rules which, 
at all times, have assured the life, health, and prosperity of 
nations We shall create an organized France, where the disci- 
pline of the subordinates answers to the authority of tlie leaders, 

^ jbid 
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with justice for all. In" all spheres, we shall strive to create an 
elite and to confer leadership upon them with consideration only 
for their capabilities and merits.’ 
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CHAPTER XVin 


,THE united states of AMERICA 

§1 THE CONSTITUTION AND ITS AMENDMENT 
The U S A is a federal State, a union of 48 states 
The constitution of the USA was made by a convention 
of the original American states (thirteen in number), held at 
Philadelphia in 1787 under the presidency of George Washing- 
ton , and, having been accepted by the'required number of nine 
states, came into efEect on the first Wednesday in March (4 March) 
1789 More states were admitted into the federation later, by' die 
method i provided for in the constitution for the admission of 
new states 

An amendment to the constitution may be proposed as has 
been noted elsewhere 2 by a two-thirds vote in each House of 
Congress or by a convention called by Congress upon the applica- 
tion of the Legislatures of two-thirds of the states. The amend- 
ments proposed by either body must be ratified by the Legislatures 
of three-quarters of the states or by conventions in three-quarters 
of the states Congress determines which method of ratification 
shall be used in each specific case No state, however, shall with- 
out its consent be deprived of its equal suffrage in the Senate. 

An analysis of this method shows that, since either method 
of proposing amendments may be combined with either method 
of ratification, a total of four methods is possible Actually, 
however, only two of the four methods possible have been used 
to bring about the twenty-one amendments so far ratified. 

(i) Proposal by a two-thirds vote in each House of Congress 
and ratification by three-quarters of the state Legislatures. 

(h) Proposal by a two-thirds vote in each House of Congress 
and ratification by conventions in three-quarteis of the states 
Three criticisms of the amending process are usually offered 
(i) It IS too slow and difficult This is proved by the fact that 
during the hundred and fifty years that have elapsed since 
the adoption of the constitution, only twenty-one amendments 
have become law. A constitution must adjust itself to changing 

* Article IV, section 3(1) = Article V, see abo\e p 59 
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times ; but the American constitution is unable to do so because 
Its amending process is ‘ unwieldy and cumbrous *. For instance, 
in 1024 Congress proposed an amendment that it ‘shall have 
power to limit, regulate, and prohibit tlie labour of persons 
under eighteen years of age ’, it has not yet been ratified by the 
required number of states (u) Others think it is too easy and cite 
the speedy ratification of the eighteenth amendment, which in- 
troduced prohibition in 1918-19, in support of then- view Ameri- 
can opinion in general is, however, inclined to support Madison's 
view that the method of amendment guards ‘equally against 
that extreme facility which would render the constitution too 
mutable and that extreme difficulty which might perpetuate dis- . 
covered faults’ (m) The method enjoins the express consent 
of every state, whose representation in tlie Senate it is proposed 
to make less than that of some other state Is it impossible for 
the amending body legally to alter this provision? The issue 
is not at present a live one j it is sufficient to say that such a change 
implies the breaking of a pledge given to the small states at 
the time when the constitution was framed, and it is not likely 
that it will be seriously proposed 

§2 DIVISION OF POWERS 

In a federal State, there must be a division of powers between 
the Centre and the units In the U, S A the constitution (i) en- 
umerates the powers of the Centre , (n) prohibits the Centre from 
doing certain things , (tii) prohibits the states from doing certain 
things and (w) leaves the residue, i e the powers not delegated 
. to the Centre or prohibited to the states, to the states (or to the 
people). 

(i) Congress is given power to levy and collect taxes, duties, 
imposts and excises, to pay the debts and piovide for the common 
defence and general welfare of the United States ; to borrow 
money on the credit of the United States , to declare war , to 
raise and support armies and to maintain a navy; to regulate 
commerce with foreign nations and among the several states , 
to establish a uniform rule of naturalization and uniform laws 
on the subject of bankruptcy , to coin money and regulate the 
value thereof, and fix the standard of weights and measures ; to 
establish post offices ; ' to legislate for the national capital and 
the small district in which it is situated, i.e for the city of Washing- 
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ton and the district of Columbia m which it stahds ; to make all 
needful rules and regulations respecting the territory or other 
property belonging to the United States ; and generally to make 
all laws which shall be necessary and proper for carrying into 
execution the foregoing powers 

{it) The powers prohibited to the Centre aro tliat it may not 
suspend the privilege of the writ of habeas corpus ‘ unless when 
in cases of rebellion or invasion the public safety may i equure it ’ ; 
may not pass a bill of attainder or ex post facto law; may not 
impose any tax or duty on articles exported from any state ; may 
give no preference ‘ by any regulation of comitierce or revenne 
to the ports of one state over those of another ’ , and may make 
no law respecting an establishment of religion nor prohibit the 
free exercise thereof, or abridging the freedom of speech, or of 
the press, or the right of the people peaceably to assemble and 
to petition the Government for a redress of grievances The 
constitutional provisions^ further prohibit unreasonable searches 
and general warrants ; require serious crime to be tried on in- 
dictment found by a grand jury , forbid any person to ‘ be subject 
for the same offence to be twice put in jeopardy of life or limb 
to be compelled in any criminal case to be a witness against him- 
self, or to be deprived of life, liberty, or property without due 
process of law 

){fti) Tire prohibitions on the states are that na state may’ 
enter into any treaty, alliance or confederation ; coin money ; 
utter bills of credit ; make anything but gold and silver coin 
a tender in payment of debts ; or pass any bill of attainder, ex 
post facto law, or any law impairing the obligation of contracts 
Further, they are forbidden, widiout the consent of Congress, 
to levy imposts or duties on imports or exports ‘ except what 
may be absolutely necessary for executing its inspection laws’,* 
or any duty of tonnage to ‘ keep troops or ships of war in time 
of peace, enter into any agreement or compact witli another state, 
or with a foreign poiver, or engage in war, unless actually invaded, 
or in such imminent danger as will not admit of delay ’ ; to permit 
slavery ; and to deny the francliise on account of ‘ race, colour, 
or previous condition of ser\atude ’ or of sex Finally, no state 
^shall make or enforce any law which shall abridge the privileges 
-dr immunities of citizens of the United States ; ^ nor shall any 
^ Articles IV and V of the Constitution 
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state deprive any person o£ life, liberty or propel ty without due 
process of law, nor deny to any person within its jurisdiction, 
the equal protection of law 

{iv) Residuary powers ‘The powers not delegated to the 
United States by the constitution, nor prohibited by it to tire 
states, are reserved to tire states respectively, or to tire people 

It may be added, finally, that the Federal Government has 
certain obligations to the states (i) It must respect their terri- 
torial integrity. Congress is directed by the constitution to see 
that no new state is ‘ formed or erected within the jurisdiction of 
any other state , nor any state . . formed by the junction of twO' 
or more states or parts of states, without the consent of the Legist 
latures of tire states concerned ’ , (n) It must protect them against 
invasion and, on application from their Legislature or from the 
Executive (when the Legislature cannot be convened), against 
domestic violence {iii) It must guarantee to every state a republi- 
can form of government 

§3 THE PRESIDENT 

The President is the head of the Executive in tlie USA He 

_ 1 

IS elected for four years There is no liimt set by the constitution 
to the number of times a President may be re-elected , but, until 
1940, It was an accepted convention started by the first President,. 
George Washington, that a third term was undesirable, being con- 
sidered unrepublican In 1940, however, under the stress of a 
world war. President Roosevelt was elected for a third time. It 
seems likely, having regard to the prestige which the name of 
Washington commands in America, that the two-term convention 
will be revived hereafter 

Any natuial-born American citizen, at least thirty-five years of 
age and ‘fourteen years a resident within the United States’, 
may stand for election 

The election of tlie President is by an electoral college formed 
for the purpose" The constitution says tliat th6 number of elec- 
\tors chosen in each state shall be equal to the number of members 
of the House of Representatives' and of the Senate for tliat state , 
in other words, equal to the state’s lepresentation in Congress 
The electors shall meet in their respective states and vote by 
ballot for President and Vice-President ‘ 


^ Article X 
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‘ The person having the greatest number of votes for President 
shall be the President, if sudi number be a majority of the whole 
number of electors appointed ; and if no person have such major- 
ity, then from the persons having the highest numbers not ex- 
ceeding three on the list of tliose voted for as President, the House 
of Representatives shall clioose immediately, by ballot, the pre- 
sident ' 

A similar provision is laid down for the choice of the Vice-Presi- 
dent, with the difference that if no candidate secures an absolute 
majority of votes, the Senate shall choose the Vice-President, 
‘ from the two highest numbers on the list 

The theory of the constitution is clear the President must 
be chosen by the best men of the country untrammelled by any 
party ties or engagements, ‘ on the sole ground of their judge- 
ment of the personal fitness of the leading men in the country 
The makers of the constitution thought tliat it would be as un- 
natural to make the people the judges of the candidate for the 
chief magistracy as it would be -to refer a trial of colours to a 
blind man. Indeed ‘ one of the principal aims of the founders of 
the Amencan Republic was to make the New World safe against 
democracy'. In practice, however, the aims of the constitution- 
makers have hardly been realized It is a part of the unwritten 
constitution tliat the electors shall cast their votes in accordance 
with the popular vote i that elected them No penalty would 
attach if an elector should deviate, but, we have it on high author- 
ity 2 ‘ that no elector, since Plumer of New Hampshire did so in 
the second election of Monroe,^ has deviated from his instruc- 
tions The various parties hold their national conventions long 
before tlie date fixed for the Presidential election and select their 
candidate When the voters vote for the electors, therefore, they 
know also, in effect, for which Presidential candidate they are vot- 
ing, so that, as soon as the popular vote is counted, not only are 
the electors known but also the coming President. The meeting 
of the electors aftenvards is a mere form 

The President may be removed from office before his legal 
term is over on impeachment for and conviction of treason, 
bribery, or other high crimes and misdemeanours The House of 
Repr.esentatives adopts by resolution articles of impeacliment 

^ Since the J,i.xties of last century, m every state (with exceptions for 
brief periods), the electors have been chosen by popular election, ' though 
the constitution does not prescribe it 

■ W R West, American Government, p 13^ 
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charging the person concerned with certain high "crimes, and 
enumerates his particular offences, and" chooses leaders to direct 
the prosecution before the Senate, which acts as the High Court 
The Chief Justice, of the Supreme Court presides. A two-thirds 
vote of the members present is necessary for a conviction The 
penalty may not extend further than the removal of the offender 
from office, and disqualification to hold and enjoy any office of 
honour, trust, oi profit under the United States , but ‘ the party 
convicted shall, nevertheless, be liable and subject to indictment, 
trial, judgement and pumsliment, according to law So far only 
one President, Johnson, has been impeached (1868) , he was, 
however, acquitted 

His powers 

The powers of the President may be discussed under three 
heads, executive, legislative and judicial 

(t) Executive The President is the head of the national ad- 
ministration It is his duty to see that the ‘ constitution, laws, 
and treaties of the United States and judicial decisions rendered 
by the federal courts are duly enforced throughout the country. 
In the fulfilment of this duty, he may direct the heads of depart- 
ments and their subordmates in the discharge of the functions 
vested in them by the acts of Congress ’. The department of 
foreign affairs is more especially subject to his control As admini- 
strative head, the President appoints a large number of federal 
officers xvith the advice and consent of the Senate , Congress may, 
however, by laxv vest the appointment of inferior officers in tlie 
President alone, m the courts of law, or in the heads of depart- 
ments It IS now a convention that the Senate does not normally 
refuse its consent to the President’s choice of heads of departments 
who act as his prmapal advisers The Senate’s consent is not 
necessary for the removal of officers by the President. The Presi- 
dent IS the commander-in-chief of the army and the navy. The 
conduct of foreign affairs is in his hands , but a treaty made by 
him requires the ratification of two-tliirds of the Senate Finally, 
though the power to declare war belongs to Congress as a whole, 
' clearly executive action may bring negotiation to such a pass as 
to make xvar almost inevitable ’ 

(it) Legislative To grasp clearly the function of the Presi- 
dent in relation to legislation, it is necessary to recall tlie fact 
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that the American Executive is non-parliamentary, i,e is neither 
diosen by nor from the Legislature nor removable by it Fui ther. 
the President or his advisers do not have (either by law or custom) 
the right to be present in Congi'ess and take part in its delibera- 
tions, and therefore tliey ale not in a position directly to pidvide 
the initiative and guidance in law-making, so largely and effec- 
tively provided in the British Parliament by its cabinet Nor has 
the President the right to summon (except foi extraordinary 
sessions) or dissolve Congress. It must not, however, be thought 
that therefore the Piesidcnt's share in legislation is unimportant 
As a leading authority has put it ^ 

‘ We elect the President as a leader of legislation We hold 
him accountable for what he succeeds in getting Congress to do 
and in preventing Congress from doing Once in office, except 
for considerations of the patronage, which is politics ratlier tlian 
executive business, the time and diought of the President and 
his cabinet are devoted far more largely to legislative than to 
executive matters This is true even when Congress is not in 
session ’ 

He exercises his influence in legislation in the following ways — 
(a) He may summon extraordinary sessions of Congress (b) He 
may send messages to Congress (or deliver them in peison as 
Wilson did effectively), giving information on the state of the 
Ifnion and recommending for consideration such measures as 
he may judge necessary and expedient. Wilson, it is said, was 
extraordinarily successful in securing action upon the proposals 
conveyed in his messages (c) He may ask a member of Con- 
giess to embody his ideas on a certain subject in a bill, and 
set the party machinery in motion to get it accepted The 
effectiveness of this depends primarily on whethei the paity to 
which the President belongs commands a majoiity in Congress 
(d) He may refuse his consent to a bill passed by Congress , this 
must be done within ten days (Sundays excepted), after the bill 
has been submitted to him If he does, it must, in older to 
become law, again be passed in each House by a two-thiids major- 
ity'. This is an effective power to prevent hasty and unwise legis- 
lation and has been frequently used— indeed about as many as 
six hundied times In certain circumstances, this limited or sus- 
pensive veto may become an absolute veto, i e without a chance 
* H L McBam, The L,ivtng Constitution, p ii6 
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for Congress to lepass the vetoed bill by tlie required majotity. 
This happens when Congiess adjourns befoie the ten days (allpw- 
ed for the President to study the bill) are up, and tlie President 
refuses to sign tlie bill This is termed a ‘ pocket veto (e) Hfe 
has the ordinance power, le the power exercised under i con- 
gressional authority to supplement geneial legislation with de- 
tailed rules that have tlie effect of law 

(ill) Judicial The Piesident has the power to giant reprieves i 
and pardons for offences against the United States, except iil- 
cases of impeachment 

The cabinet 

The constitution does not mention a cabinet foi the purpose 
of collectively formulating the policy of the nation , it authorizes 
the President only to ‘ require the opinion, in writing, of the 
principal officer in each of tlie executive departments, upon any^ 
subject relating to the duties of dieir respective offices By con- 
vention, however, from 1791, it has been usual for the President 
to summon meetings of the heads of the executive departments 
(noimally twice a week) for die discussion of important govern- 
mental matters The proceedings are informal and confidentiaL 
Cabinet discussions are useful in clarifying views and helping 
the President to make up hiS mind , but he is not bound by any 
deasions anived at, his responsibility remains single and un- 
divided President Lincoln is said to have Isaid ‘ Seven nays, one 
aye— the ayes have it ’, when he found in a cabinet consultation 
that all members of the cabinet were against him 

The Presidency of the U S A is one of the greatest political 
offices of the world Its occupant ‘has become— with the excep- 
tion of certain of Europe’s dictators— the most powerful head of 
a government known to our day ’ - His public pionouncements 
and actions aie watclied with the greatest interest throughout the 
woild Unlike the King of England and the President of France 
under the Republic, his powei is real, being exercised on his own 
responsibility As Sir Henry Maine has aptly said, the King of 
England reigns but does not govern , the Frendi President neitlier 
reigns nor governs , the American President governs, though 

* A reprieve is a stay in the execution of a sentence 
F A Ogg and P O Ray, Introduction to American Government, p 284 
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^not being a king) be does not reign. The people look np to 
bun for leadership. 

‘ The nation as a whole Wilson has said,i ‘ has chosen him 
{the President), ^d is conscious that it has no other political 
spokesman. His is the only national voice in affairs. Let him 
once win the admiration and confidence of the country, and no 
other single force can withstand him, ho combination of foices 
will easily overpower him. His position takes the imagination 
of the country. He is the representative of no constituency, but 
of the whole people When he speaks in his true character, he 
speaks for no special interest If he rightly interpret the national 
thought and boldly insist upon it, he is irresistible ; and the 
country never feels the zest of action so much as when its Presi- 
dent IS of such insight and calibre Its instinct is for unified 
action, and it craves a single leader.’ 

§4 THE SENATE 

Congress is the Legislature of the United States It consists of 
'two bodies, the Senate and the House of Representatives. 

The Senate is composed of 96 members, two senators from 
each state, chosen by popular vote for six years ‘ The electors 
m each state shall have the qualifications requisite for electors 
of the most numerous branch of the state Legislatures ’ One-third 
of them retire every two years Senators can be, and often are, 
re-elected ‘ No person shall be a senator who shall not have 
attained to tlie age of thirty yeais, and been nine years a citizen 
of the United States, and who shall not, when elected, be an 
inhabitant of that state for whicli he shall be chosen Further, 
during their tenure, senators may not hold any oflice under the 
Umted States. 

The Senate is a powerful body and exercises a very real influ- 
ence in national affairs, such as is perhaps exercised by no other 
second chamber in the world (i) It has equal powers with the 
House of Representatives in ordinary legislation, (n) In respect 
of money bills, its powers are according to tlie law of the con- 
stitution inferior to tliose of the lower House only in one respect, 
VIZ it cannot initiate bills for raising revenue ; by custom, appro- 
priation bills also originate in the lower House But the Senate 
is free to amend and reject any money bill. (iiI) Its consent (by 
a two-thiids majority) is necessary for treaties How important 

* W. Wilson, ConstttuUonal Government m the United States, p 6S 
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this power is may be seen from c^ne instance When President 
Wilson returned from Europe to his country after having signed 
tile Covenant of the League of Nations on behalf of the U. S- A 
(1918-19), the Senate refused to ratify his action. This refusal 
had important consequences on international relations, (tv) Its 
consent is necessai7 for appointments by the President (except 
for the power 6f appointing infenor officers vested by Congress 
in the President alone) (v) It has the power to try all impeach- 
ments Judgement in cases of impeachment shall not, however, 
extend beyond removal from office and disqualification from 
holding and enjoying any office of honour, trust or profit under 
the United States 

Among the Senate’s other powers are that it shares with the 
House of Representatives the power to propose amendments to 
the constitution and the power to admit new states to the Union 
If in a Vice-Presidential election no candidate secures an abso- 
lute majority, the Senate has to clioose the Vice-President from 
among the two candidates who have secured the largest number 
of votes It is the judge of the elections, returns and qualifica- 
tions of its own members 

That the Senate of the U S A is one of the most powerful 
second chambers is admitted on all hands What are the causes 
of Its power ? First, compared with other second chambers, like 
tlie British House of Lords and the French Senate, it is a small 
body and therefore more effective Secondly, it is an elected 
body ; this fact gives it authority and vitality Thirdly, it has 
some special powers in respect of treaties, appointments and 
impeachments, not possessed by the House of Representatives 
Fourthly, it is considered the guardian of the rights of the states 
as states, because of the equal representation given in it to large 
and small states alike (unlike in the lower House) It is true, as 
H J Laski has shown, that party lines tend to override state 
boundaries in the discussions and voting in the Senate , but, 
nevertheless, the Senate continues to enjoy in popular imagina- 
tion the dignity arising from its federal character And, finally, , 
its personnel is distinctly better than that of the House of Repre- 
sentatives For one thing, the fact that it has never been renewed 
at any one time to the extent of more than a third of its member- 
ship gives it a tradition of experience and dignity , further, the 
best Americans, it would seem, prefer to be in the Senate, rather 
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than in tlie lowei House. The conttast drawn by de TocqueviIIe 
a hundred yeais ago betiveen the Senate and the House of Repre- 
sentatives substantially holds good today as well. 

' On entering the House of Representatives of IVashmgton 
he says,i ‘one is stiuck by the vulgar demeanour of that great 
assembly The eye frequently does not discover a man of celeb- 
rity witliin its walls Its members are almost alb obscure indivi- 
duals At a few yaids' distance from this spot is the dooi of 
the Senate, which contains within a small space a laige propor- 
tion of the celebrated men of America Scarcely an individual 
is to be perceived in it who does not recall the idea of an active 
and illustrious career . the Senate is composed of eloquent advo- 
cates, distinguished generals, wise magistrates, and statesmen of 
note, whose language would at all times do honoui to the most 
remarkable parliamentary debates of Europe ’ 

§5 THE HOUSE OF REPRESENTATIVES 

The House of Representatives is composed of 435 membei's, 
elected for two years and apportioned among the ’several states 
according to their population This is in contrast to the Senate 
in which every state has equal representation The constitution 
lays down that the number of representatives shall not exceed 
one for eveiy thirty thousand, but that each state shall have at 
least one representative Members are elected for the most part 
from single-member constituencies 

There is no uniform suffrage law for the House of Repiesen- 
tatjves (or for the Senate) The constitution provides that die 
electors in each state shall have the qualifications requisite for 
electors of the most numerous branch of the state Legislature 
and die light to vote shall not be denied or abridged by the 
United States 01 by any state on account of race, colour, or pre- 
vious condition of servitude, or on account of sex Within these 
limits each state legulates die suffrage as it thinks best 

A representative must be twenty-five years or over ; he must 
have been a citi/en for at least seven years , he cannot, while a 
member of the House, hold any ‘ office under the United Slates ’ ; 
and he must be an inliabitant of that state in which he is cliosen 
By convention, the rcpi esentative must also be a resident of die 
district which he represents 

As in the House of Commons and in the Chamber of Deputies, 

‘ A de TocqueviIIe, Dcvtocracy in America (tr H Reeve), Vol. I, pp- 
205-6 
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■" the effective work of the House of Representatives is done through 
' Its committees The cormnittee system saves time and conduces 
to effective discussion There are forty-seven 'standing commit- 
tees in the House, each devoted to one specific subject, such as 
banking and currency, agiiculture, military affairs, the navy, 
etc These committees consist of from two to thirty-five members ' 
{the standard number being twenty-one) elected by the House 
when it first meets after the General Election Committees are 
always elected on a party basis, and the majority party sees to 
It that it has a safe majority on each committee ^ The chairmen 
of the committees are also elected by the House Their posi- 
tion is an important one, for as the Executive has no place in 
the House, most bills are usually introduced by them , they also 
pilot them through the House. 

In addition to standmg committees, the House has its com- 
mittees of the whole House, at which the Speakei of the House 
does not preside, but someone named by him Discussions at 
these committees are more informal than in the whole House 

I 

Its powers 

The House has equal powers with the Senate in ordinary 
legislation It has the sole initiative in taxation bills, and has 
the sole power of impeachment It shares with the Senate the 
power to propose amendments to the constitution, and to admit 
new states into tlie Union If in a Presidential election no candi- 
date secuies an absolute majority, tlie House has to choose the 
President by ballot ‘ from the persons having the highest num- 
bers not exceeding three on ,the list of those voted for as Presi- 
dent It is judge of the elections, returns, and qualifications of 
its own members 

§6 LAW-MAKING AND FINANCIAL CONTROL 
Law-making 

The process of law-making in the U S A is in some respects 
sim:^^ to that employed in Britain and France Bills are given 
tliree readings in one House, referred to committees, reported, 
debated, considered by the other House and sent to the Execu- 

Committees, however, are not always divided between the two parlies 
Ih exact proportion to their strength in the House Thus in 1939, though thd 
Republicans constituted only a small minority in the House, they had a sub- 
stantial minority on each committee (West, op cit , p 96) 
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tive head for his signature. But there "aie important differences 
arising primarily from the fact titat the Executive is a non- 
parliamentary one. 

Let us follow the passage of a public bill introduced in the 
House of Representatives. ‘ Introduction ’ simply means that a 
member deposits a copy of the bill on the clerk’s table or hands 
It to the Speaker. (Impoitant bills aie usually introduced in 
the names of chairmen of committees ) The first ‘ reading ’ is, 
strictly speaking, no ‘ reading ’ at all , tlie bill is deemed to be 
read by having its title printed in the Journal and in the Con- 
giessional Recoid. The bill is then referred to tlie appropriate 
committee If the committee so decides there may be public hear- 
ings on the bill, persons interested being invited or allowed to 
appear before the committee to have their say. Then it may report 
the bill to the House favourably without any change, report it 
amended, report unfavourably, or not report it at all If reported, 
the bill comes up for a second reading, when it is debated, amend- 
ments are offered, and a vote is taken. If the vote is affirmative, 
the bill must in theory be printed before being read a third 
time. ‘ As a matter of fact,’ W R. West tells us, ‘ the House 
usually assumes that the bill is engrossed i and proceeds imme- 
diately to the third reading, which is usually by title However, 
if some member insists upon a reading in full, the third reading 
may be delayed until the bill actually has been engrossed, after 
which It is read in full ’. Then comes the final vote on die bill. 
If die result is favourable, it goes to the Senate, and, after a 
more or less similar procedure there, to the President If the 
House and the Senate cannot agree on the bill, an effort is made 
to settle their differences by means of a ‘ committee of confeiencc *, 
i e. a committee of from three to nine members appointed by 
each Chamber to explore points of agreement 

Some differences are noticeable between the law-making pro- 
cedure outlined above and that of the British Parliament (:) All 
bills hei'e are introduced by private members , in the British Par- 
liament, most bills are introduced by cabinet members (») The 
members of the Executive are not present in Congress to guide it 
in legislation, (ni) The bills arc referred to committees before their 
principles arc discussed and approved by the respective Chambers. 
This method has the advantage diat it allows the committees 

* j c printed 
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greater freedom' than is otherwise possible to shape the bill 
properly, its disadvantage is that after all the labours of the 
committee, the bill may be rejected by the Chamber on the 
ground tliat its principles are not acceptable {iv) There is a 
laiger number of standing committees for the consideration of 
bills than in the British Parliament, though each individual 
committee has fewer members , and each committee is devoted 
to a special subject (v) The Senate in the U. S A has greater 
power than the British House of Lords to amend and reject bills 
(t/i) The President has a suspensive veto, which may in certain 
arcumstances be an absolute veto 

Financial control 

The Director of tlie Budget, an official working under the 
control of the President, prepares the budget more or less on 
the English plan with estimates of the appropriations necessary 
for the different departments of Government and a statement of 
probable revenues The budget is submitted to Congress on the 
responsibility of the President. It is considered by two com- 
mittees of the House of Representatives, viz. the committee on 
ways and means and the committee on appropriations These 
committees report to the House, and later the House debates 
and passes the Finance Bill and the Appropriation Bill. The 
bills are then sent to the Senate, and, with any amendments 
agreed to by the House, to the President 

Two general features are noteworthy (i) There is a lack 
of unified responsibility in matters of finance, because, though 
the President submits a unified plan, it is mutilated both in 
committees and in the Chambers This is partly because the 
members of the cabinet and the Director of the Budget are not 
admitted to the floor of the House to justify and explain their 
proposals, and partly because the members both in committees 
and in the Chambers have the freedom (unlike in the British 
Parhament) not only to reduce items of expenditure and revenue 
but to propose increases, or even new items {li) The Senate has- 
much greater power than tlie British House of Lords to modify 
revenue and appropiiation bills 

The control of Congress over the national finance is effective ; 
perhaps too effective 
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§7 THE JUDICIARY 

The judicial sySLem of the U. S A. is divided into two dis- 
tinct series of courts individual state courts and the federal 
courts 

The state courts are set up under die state constitutions, and 
normally concern themselves with cases whidi involve the ad- 
judication of rights claimed under the state constitutions and 
the state laws. Judges of the state courts are usually elected by 
the people for short terms 

The federal Judiciary consists of a Supreme Court, ten circuit 
courts of appeal, forty-eight district courts,^ a court of claims 
and a court of customs The Supreme Court has original juris- 
diction in all cases affecting ambassadors, other public ministers 
and consuls, and those in which a state is a party , in other cases, 
in respect of which die federal courts are assigned jurisdiction, 
it has appellate jurisdiction ‘with such exceptions and under 
such regulations as Congress shall make ’ Judges are appointed 
by the President, with the advice and consent of the Senate, and 
serve during good behaviour They are removable by impeach- 
ment Their salaries may not be diminished during their con- 
tinuance in office 

The jurisdiction of the federal courts, as defined in the 
constitution,- relates to tivo types of cases (^) those tvhich con- 
cern certain matters, and {ii) diose which concern certain panics 

(i) The first cover all cases in law and equity arising under 
the national (as distinct from a state) constitution, the laws of 
the United States, and tlie treaties made under their authonty, 
and all cases of admiralty and maritime jurisdiction. 

(if) The second cover all cases affecting ambassadors and othci 
public ministers and consuls , controversies to which the Upited 
States IS a party , controversies between two or moie states , ‘ be- 
tween citi7ens of different states , between citizens of the same 
state claiming lands under grants of different states, and between 
a state or die citi/ens thereof, and foreign States, citizens, or 
subjects 

The constitution, however, docs not say that the cases lelerred 
to in {it) above can be tried only by the federal courts Congress 
determines by law tlie cxclumie jurisdiction of the federal courts, 

' M tmos, Lectures ou the ^mcrtcan Cousttt niton, p *12. 
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and in all matters not exclusively assigned to them, the state 
courts have concurrent jurisdiction I£ a state court exercises 
jurisdiction in such matters, howevei, the parties concerned have 
the right of appeal to the federal courts 

Relation to the Executive 

(i) The President appoints the federal judges with the con- 
sent of the Senate, but he has no power to remove them," since 
they may be removed only by impeachment The constitution 
explicitly says that they seiwe during good behaviour , their 
salaries also, fixed at the time of their appointment, may not be 
diminished during their continuance in ofiice 

(ii) Federal executive officers are liable, as in Britain, to be 
tried in federal courts on tire principle of the rule of law 

Relation to the Legislature 

(i) Congress has power to settle the exclusive jurisdiction of 
the federal courts So far, it has given them exclusive jurisdic- 
tion! in all suits to which the U S A is a party , in all suits 
between two states or between a state and a foreign nation , in 
certain suits arising undei tlie national constitution and national 
laws such as those relating to patents, copyright and bankruptcy , 
and in suits against ambassadors or other public ministers (or 
their servants), and against consuls or vice-consuls 

(ii) Congress has power to establish federal courts inferior 
to the Supreme Court 

(tn) The consent of the Senate is necessary for the appoint- 
ment of judges 

(iv) Judges may be removed by impeachment initiated by 
the House of Representatives before the Senate sitting as a court 
■of impeachment 

{v) The importance of the Judiciary m the U S A arises 
from the fact that the U S A is a federal State, and there is 
therefore a division of powers between the states and the Centre 
The constitution stands above ordinary laws, and tire Judiciary 
IS Its guardian If a law passed by a state Legislature or by the 
federal Legislature is against the terms of the constitution, it is 
mull and void, and the Judiaary has, as the guardian of the con- 
stitution, the power to declare such laws unconstitutional 

We may illustrate (a) A state law declared unconstitutional. 
In 1791 Congress authorized the establishment of the Bank of 
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tile United States, in the face of violent opposition hom certain 
sections of the states Under its charter, tlie bank was entitled 
to operate throughout the Union by means of brandies , and 
It opened a branch at Baltimore in the state of Mai7land. In 
1818, die Legislature of Maryland, imposed a stamp tax on the 
circulating notes of all banks or brandies thereof located in 
die state and not chartered by it The Baltimore branch of die 
federal bank refused to pay the tax The state sued the cashiei 
of the bank, McCulloch The Maryland court upheld the law 
and ordered McCulloch to pay, wheieupon the case was taken 
to the Supreme Coui t on appeal ^ The contention on behalf of 
the slate was that the federal Legislature had no power, accord- 
ing to the constitution, to start a bank The Supreme Court 
declared that, according to a clause in the constitution (em- 
powering Congiess to collect taxes, to borrow money, etc., and 
to take the necessary steps to put this power into execution). 
Congress had an implied power to start the bank, and, therefore, 
the state law (the effect of which would have been to drive out 
the federal bank) was illegal and against the constitution Chief 
Justice Marshall said . 

‘ Let the end be legitimate, let it be within the scope of the 
constitution, and all means which are appropriate, which are 
plainly adapted to that end, and which are not prohibited, but 
consistent with the letter and spirit of tlie constitution, are con- 
stitutional ’ 

(b) A federal laxu declared unconstitutional In 1916, Con- 
gress, with a view to restiict cliild labour m lactones, prohibited 
inter-state trade in goods made by child labour It relied upon 
a clause in die constitution which gave it power to regulate 
inter-state trade. But this paiticular law interfered with industry, 
a matter within the junsdiction of the states , the Supreme Court 
felt that It was not proper for Congiess to use the commeice 
power for the puipose of legulatmg industi^ , and so declaied 
the law unconstitutional.^ Again, m 1919, Congress tried to 
lestnct child laboiii 111 factoiics by rcsouing to its taxing power, 

^ McCulloch V Maryland (1^19) 

Hnmmcr v Dagcnhart (tqiS) It is interesting to note that a later Judge- 
ment— m United States v Darb> (1041)— reverses the decision in Hammer 
Dagcnh irt The Court now held that the commerce power is complete m 
itself and aclcnow ledges no limitations other than are prescribed in the constitu* 
non ‘The motives and purposes which lead Congress to regulate mtcr-state 
commerce ore matters for legislative judgement upon the exercise of which the 
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but the Supreme Court declared that law also null and void. In 
1935 the National Industrial Recovery Act passed by Congress m 
1933 was declared unconstitutional in so far as it referred to 
industries within the states ^ 

The power of the Supreme Court to declare laws unconstitu- 
tional has been used not only to protect the rights of the states 
and of the Centre against mutual endroachment but also to 
protect the rights given to citizens by the constitution, and to 
protect the rights of one department of government against en- 
croachment by another One example of each will suffice 

(i) The city of San Francisco, acting under a Californian law, 
passed in 1876 an ordinance directing that every male imprisoned 
in the county gaol should immediately on his arrival have his 
hair clipped to a uniform length of one inch from the scalp 

‘ The sheriff, having under tins ordinance, cut off the queue 
of a Chinese prisoner, Ho' Ah Kow, was sued for damages by the 
prisoner, and the court, holding that the ordinance had been 
passed with a special view to the injury of the Chinese, who then 
considered the preservation of their queue to be a matter of 
honour, and that it operated unequally and oppressively upon 
them, in contravention of the fourteenth amendment to the con- 
stitution of the United States, declared the ordinance invalid, 
and gave judgement against the sheriff ’ 2 

(ti) A law passed by Congress in 1876 provided that ‘ post- 
masters of the first, second, and third class shall be appointed 
and may be removed by and with the advice and consent of the 
Senate, and shall hold their offices for four years unless sooner 
removed or suspended according to law’. In 1920 President 
Wilson, without consulting the Senate, removed from office Myers, 
first-class postmaster at Portland, whom he had appointed in 
1917 for four years Myers prosecuted the case first in the court 
of claims, and later in the Supreme Court The Court upheld 
the President’s unfettered power of removal, and declared the 
law (which had made the Senate’s consent necessary for removal 
from office) unconstitutional 8 

The Supreme Court has served two useful purposes in the 
government of the U. S A 

constitution places no restriction and over which the Courts are given no 
control ’ 

^ Schechter Poultry Corporation zi U S (1935) 

* Bryce, The Aviertcan Commonwealth, Vol I, p 330 

* Myers 71 U S (1926) 
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{i) It has acted, as illustrated above, as die guardian ol the 
constitution, to protect the rights o£ the states against invasion 
by the Centre and vice versa, the rights of individuals against 
invasion by the Centre and the states, and die rights of the 
Executive against invasion by the Legislature. 

(ii) It has pcimittcd the constitution to develop by adapting 
the provisions of an eighteenth centui7 constitution to meet die 
vastly different conditions and needs of later years (die adapta- 
tion is not yet complete, but that is primarily the work of the 
amending body of the constitution) , and, incidentally, helped 
to increase the poweis of the Centre by laying down die docuine 
■of implied powers Thus the power to charter a federal bank 
proceeded from such powers as the powei to collect taxes, to 
borrow money and to legulate the value thereof The power to 
issue paper money was derived from the power to borrow money, 
and to legulate the value thereof, and odier such powers The 
constitution lays down that Congi'ess shall have the power to 
regulate commeice with foreign nations and among the several 
states 'The Supreme Court has upheld as within the scope of 
this clause acts passed by Congress pertaining to the regulation 
of inter-state and foreign commerce by steamboat, by railway, 
by telegiaphy, by airplane, and by radio These means of com- 
munication were unheard of in 1787.' ^ Not only can the national 
Govcinmcnt icgulate commerce, but it has the right to engage 
in intei -state commeice and to aeate and control companies for 
the construction and operation of highways, biidges, canals, and 
railways Indeed, judicial construction, more than any other 
single factoi, has been lesponsiblc for the enormous increase in 
the power of the national Government today 

§8 THE PARTY SYSTEM 

The earliest paity division in the USA was between tlic 
Ecdeialists and the Jeffersonian Republicans , the former were in 
favour of making the Fcdcial Government strong by interpret-- 
ing the constitution libeially in its favour , the latter were cham- 
pions of state rights Till 1800, the Federalists had the upper 
hand, though Washington (the first President) himself was not 
n party man and indeed denounced all parties IVith the elec- 
tion of Jeffcison (the leader of the Republicans) to the Presidency 

‘ op at , p 63 
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in 1800, the Republicans came to power ; the Federalists gradu- 
ally declined in importance, and hy 1816 had ceased to exist. 
From 1816-30 there weie no definitely marked national parties , 
so the period is generally known as the ‘ era of good feeling 
but was really ‘ an era of particularly bad feeling, based on per- 
sonal rivalries ’,1 small groups following the lead of men like 
Adams, Clay, Jackson and Calhoun In the forties a realignment 
of parties into Whigs and Democrats is noticeable The former 
stood for protection m industry, the establishment of a national 
bank and a generally positive policy of social improvement by 
State action The latter stood for extreme individualism and the 
extension of the suffrage In the fifties and sixties, the issue of 
slavery overshadowed all other questions Those who opposed 
slavery came to be known as the Republicans , those who sup- 
ported It, the Democrats The Civil War (1861-5) resulted in the 
abolition of slavery The two parties, the Republicans and the 
Democrats, however, continued to exist but their evolution 
during the past sixty years ‘ has rather taken the form of a con- 
solidation of party structuie than a collective adherence to any 
single principle 01 jiolicy ’ Each party draws up its platform 
according to circumstances and chiefly with an eye to political 
success There is a differ ence 1 ather in emphasis on certain ways 
of doing things than in fundamentals Thus the Democratic 
Party platform m 1940 in respect of foreign policy was as folloivs 

‘The American people are determined that the war raging 
in Europe, Asia and Africa shall not come to America 

'‘We will not paiticipate in foreign wars noi send the Army, 
the Navy and the An Force to fight outside the Americas except 
in case of attack 

‘We must be so strong that no possible combination of 
Powers would dare attack us We propose to provide America 
with an invincible air force and navy strong enough to defend 
all oui coasts and national interests and a fully equipped mechan- 
ized army together with the necessary expansion of mdustiial 
production 

‘ We have seen the downfall of nations accomplished through 
internal dissension provoked from without We denounce and 
will do all m oui power to destroy the treasonable activities of 
disguised anti-democratic and un-Ainencan agencies 

‘In self-defence and good conscience, the worlds greatest 

West, op cit , pp 439 40 , 

" There have also been other minor parties like the Prohibition partv, the 
Populists, the Socialists, etc 
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democracy cannot afford heartlessly or in a spirit of appease- 
ment to ignore peace-loving and libel ty-loving peoples wantonly 
attacked by ruthless aggressors We pledge ourselves to extend 
to these peoples all die material aid at our command, consis- 
tent With law and not inconsistent wdth the interests of oui 
national self-defence— all to the end that peace and international 
good faith may yet emerge triumphant ' 

The Republican progiammei differs but little from the one 
outlined above, except that it is a little more emphatic m 
opposing ‘Ameiican involvement in foreign wars’, and in con- 
demning ‘ Executive activities that might lead to war, without 
approval of Congress ’ , it also ‘ favours aid compatible with in- 
ternational law to nations “ fighting for liberty ” 

The divergence is perhaps a little more marked in respect 
of internal policy, though here also there is a large measure 
of agreement. Thus in order to provide social security, the 
Democrats promise the steady expansion of the Social Security 
Act to cover groups not now protected, and favour larger and 
more uniform benefits in all categories and a minimum pension 
for those unemployed who reach the retirement age. The Re- 
publicans want ‘ necessary ’ old-age benefits, and the extension 
of unemployment insurance to groups not now covered ‘wher- 
ever practicable'. The Demon ats defend tlie right of Laboui 
to bargain collectively But also ‘ the Republican Party has al- 
ways protected the American worker ’, and supports the right of 
I.abour to organize and bargain collectively, and so on The 
majoi diffeience comes out in respect of government regulation 
of business, and of unemployment relief The Democrats favbur 
greater State interference with business and greater State respons- 
ibility to provide work for the needy jobless , the Republicans 
favour more fieedom for business ‘while promising enforcement 
of the anti-trust laws ’ and stand on tlie principle that tlie encour- 
agement of free cntcipiise and the removal of administrative 
rcsti iciions on business will automatically lead to the absorption 
of the jobless by private industry' 

The paity system in the U. S A is instructive to the student 
of Politics mainly foi its thoioughgoing organization. This is 
explained by two sets of causes, general and particular The 
general causes aic tliat parties fulfil some necessary functions m 
public life and enable demon acy to work Out of the several 




’ The \eu' RepuhUc, 7 October iq^o 
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social problems which call for solution, they select what they 
consider the most urgent, work out solutions and present them 
to the electorate , serve as agencies of political education , select 
candidates ; and establish a continuing and collective responsi- 
bility. The causes particular to the U S A are threefold 
(i) the frequent popular elections in the country not only to 
the Legislature but to administrative and judicial posts , (zi) the 
gap between the Executive and tlie Legislature , (iit) the large 
extent of territory to be covered. The more thorough the organ- 
ization the gi eater the chances for parties to succeed in the 
elections, and the greater the opportunity for the winning party 
in the Presidential election to influence the Legislature to carry 
out its programme 

The Primary and the Conventions 

Until recently, party organization throughout the U S. A. 
was more or less uniform The foundation of party structure 
was the Primary in the smallest electoral area, town, county, city 
ward, as the case might be The Primary was a meeting of all 
the qualified paity voters in that area It "selected party candi- 
dates for the elective offices in the locality, chose delegates to 
sit in a party convention for some larger election area, such as 
a city convention, and appointed a party committee to attend 
to local party work 

The Convention was for a larger electoral area (a city or a 
f district) what the Primary was for the smallest electoral area, 
with the essential difference that it consisted of delegates from 
Primaries, not of all qualified paity voters It selected party 
candidates for elective offices within the area of its jurisdiction, 
chose delegates for the state convention, and appointed a com- 
mittee for party work in its area 

Finally, there was the National Convention for each party 
composed of delegates from state conventions , it selected the 
party candidate for the Presidency, approved of the party plat- 
form, and appointed a national committee to .organize the Presi- 
dential campaign 

In actual working, the system gave rise to many abuses, pri- 
marily because the conditions whicli were necessary for its success 
were rarely present The conditions assumed were that all good 
citizens would attend the Primary, that they would choose the 
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best among them to represent them in the Conventions as well 
as foi the \arious offices, and tliat the ;best men would offer 
themselves for election to these offices As it was, a few paity 
leaders m effect controlled the Primary, and got their fi lends 
and themselves elected. The ‘ boss ’ or party leader and the ‘ ring 
1 c the select friends and followers of the ‘ boss formed a sort 
of oligai'chic caucus ^vho got a subservient Primary to act much 
as they dictated The preparation of the roll of party members, 
and the conduct of Primary meetings left much to be desired , 
fraud, intimidation, and force were frequently employed by the 
‘ boss ’ and the ‘ ring ’ to get things done in theii own way. The 
bettei SOI t of citizens stayed away from the dirty game of politics. 

Recent changes 

In recent yeais strenuous attempts have been made in most 
states to put an end to abuses The details vary from state to 
state : broadly speaking, it may be said, the rules are aimed at 
the prevention of biibery and fraud in the prepaiation of party 
rolls, and of violence at the Diiect Primary election In many 
states the intciracdihte conventions have been abolished, the 
Diiect Pi unary (as it is now called) being allowed not only to 
elect the local party committee and candidates foi local elections 
but to choose candidates directly foi local, district and state 
offices The National Convention and the national committee 
aie of course letained The Direct Primary is also used in many 
states foi selecting delegates to the National Convention 

§9 now THr constitutiqn has developed 

The constitution of tlie U S A .has now been outlined ; it 
icmains to summaiizc the various factois that have contributed 
to Its deicloprnent to its piesent foim fiom the oiiginal of 1787 
These ai c set out undci the four follomng heads 

(?) Formal amendment The method of amendment pro\ided 
b\ the constitution has alicady been desciibed Of the twenty- 
one amendments effected thiough this piocess the most important 
aic {a) the inclusion in the constitution of a list of funda- 
mental lights of indniduals. such as ficedom of icligion, of 
speech and of the press, and the nglits of the people peaceably to 
assemble, to keep and beat arms, to be secure in their persons, 
houses, papeis and the like and to tiial by juiv (h) the aboh- 

‘•,28 
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tion of slaveiy „ (c) the diiect election of senators , and (d) the 
adoption of woman suffrage 

' (ii) Judicial interpi elation ^ This has helped the constitution, 
to adjust itself more or less to changing conditions, and virtually 
widened the actual powers of the Centre, cai lying them beyond 
what the framers could have foreseen 
' (iii) Usages As in Britain, constitutional usages have played 
an important part in developing the constitution Thus the 
constitution provides that the President shall be elected by an 
electoial college the intention of the constitution-makers clearly 
was that the electors should have discretion in voting for the 
President In piactice, the electors vote according to then 
‘ mandate ’ , so the election is in effect dnect Other usages are 
(a) Cabinet ministers are prevented from speaking oi being 
present on the floor of either House of Congiess, but the em- 
bargo does not extend to their appeal ance before the committees 
of Congress (6) The initiative in appointments is taken by the 
President and not by the Senate (c) Normally the Senate does 
not refuse consent to the President’s choice of the personnel of 
his cabinet (d) If the senators fiom the state in -which the 
office lies agree to an appointment made by the Piesident, the 
Senate confirms it , otherwise not (e) Appropriation bills also 
usually originate in the House of Representatives (/) Usage piohi- 
bits anyone from seeking to represent in Congress a ‘ district ’ in 
which he does not reside 

The general tendency of the body of usage that has grown 
up has been in the direction of a greatei and more direct popu- 
lar contiol of the Government, to make the Ameucan political 
system more democratic than it was at the beginning or than it 
was originally intended oi expected to be - The leading ex- 
ample, of course, is the i evolutionary change made in the system 
of electing the Piesident both in the lestnction of the choice of 
presidential electors to the method of popular vote and in the 
forfeiture by the electors themselves of the powei to do anything 
more than register the popular will Some comentions, like the 
one permitting heads of departments to appear before the com- 
mittees of Congiess, have seived to fill the gap between the 
Legislature and the Executive 

^ See above, §7 for illustrations 
H W Horwill, The Usages of the Amerrcaii CoiistUuttou, p 210 
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(jy) Development by law. The constitution has left many 
details to be woiked out By the state Legislatures and by Con- 
gress. Thus the method by which members of Congress are 
nominated and tire qualifications of votcis are left to be decided 
by tile laws of tlie various states The structure of tlie subordin- 
ate federal courts and die organization of the various executive 
departments, and tlic succession to the Presidency in case of 
‘ removal, death, resignation, oi inability, both of the President 
and Vice-President ’—these are regulated by the laws of Congress. 
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CHAPTER XIX 


THE DOMINIONS 

§1 THE DOMINION OF CANADA 

Canada was founded in 1608 as a French colony The colony 
passed by conquest under British rule m 1760 (though formally 
ceded to Britain only in 1763 by the Treaty of PaiTs) and was 
administered as a unitary State until 1867 Its present constitu- 
tion dates from that ^year when the British North America Act 
was passed, uniting the then existing four provinces into a 
federation entitled the Dominion of Canada The number of 
provinces has since increased to nme 

The constitution can be amended by the king-in-Parliament 
of Britain on an address presented by both Houses of the 
Dominion Parliament to His Majesty the king By convention 
the imperial Parliament does not refuse to make an amend- 
ment which IS supported by a substantial body of opimon in 
Canada Where, however, an amendment proposed by the Donun- 
ion Parliament is opposed by one, or more of the provincial 
Legislatures,! the position is one of extreme delicacy and the 
chances are that imperial legislation would be refused 

The prmaple of the division of powers in Canada between 
the Dominion and the units is, broadly speaking, the opposite 
of that adopted in the U. S A , 1 e the powers of the provinces 
are enumerated, and the residue is left with the Dominion A 
general provision in the constitution, however, provides that 
matters of a purely local nature are within the sphere of provin- 
cial legislation Twenty-nine powers are specifically enumerated 
as being outside the scope of such legislation, 1 e as being beyond 
all doubt matters central -- 

Among the important federal subjects are trade and com- 
merce , postal seivice , the militia, naval and military services, 
and defence , navigation and shipping , currency and coinage , 
banking , naturalization and the treatment of aliens , marriage 

An amendment adopted in 1907 to vary the then e\istmg state of sub- 
suiies received by the provinces from the Dominion was based on the assent 
of all the provinces, this precedent has been held to be binding See \ 
B Keith, The Coustitutiondl Law ojf ihe Bftitsh Dotuuuotis^ p 109 


331 



THE DOMINIONS [ di XIX 

and dKorcc ; criminal law' and procedure To the provinces are 
assigned, among other things, the amendment of tlieir constitu- 
tions (except as i egards the office of Lieutenant-Go\ ernor) ; muni- 
cipal institutions, hospitals, asylums and like bodies , local works 
and undertakings (with exceptions) , propei ty and civil i ights 
in the pi ovince and the administration of justice Both the Domin- 
ion and the pi ounces can pass laivs dealing w'lth agricultuie and 
immigiation , but the federal law' will pievail ovei that of a pro 
\ince in case the two clash 

The Executive 

The executive go\einment is cairied on in the name of the 
king The functions of the Crown are partly performed by the 
king himself and paitly by liis lepresentative, the Governor- 
Gcncial , but thev both act on the advice .of the Dominion 
ministers 

The king possesses the pow'er to appoint and dismiss the 
Gosernor-Geneial , by means of Orders in Council to decide on 
bills resei ved by the Gos ernor-General for his assent ; to disallow' 
Acts , and to aw^ai d titles to residents in the Dominion In respect 
of external affans, he has pow'ei to declare war or neutrality, 
to make peace and to accredit envoys to foreign States 

The Goveinoi-Geneial is appointed, normally for five yeais, 
by the king on the advice of the piime minister of Canada 
Because accusations of paitisanship w'ould be inevitable if local 
men wcic chosen, the pume minister invariably iccommcnds 
the names of distinguished public men fiom Britain foi the post 
The Goveinoi-Gcncial, like the king v\hom he repiesents, is a 
constitutional hc.id , his histoiy, like that of his illustiious proto- 
type, has been a stead), unsensational rathei reluctant pi ogres*; 
fiom Mitual dictaioiship to viitual impotence i He summons, 
pioiogues, and dissohcs Parliament, assents to, w'ldiholds his 
assent from, oi itseues loi His Majesty’s pleasuie any bill that 
has been passed ])) the Pailiamcnt of the Dominion oi of the 
pro\inccs, is commander-in-ehicf . constitutes and appoints, in 
the king's name and on his bchall, ‘ all such judges, commissioners, 
justices of the peace and othei necessary officers and ministers 
(of Canada) as iiiav be lawfully constituted oi appointed 

‘R M I)i\'-on Constituf onal iKTiirs in CaimJa, p 6 ^ 

- i'.f/tn/, ton (as .iiiicndcd, IQ35). 
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' and removes them, appoints the Lieutenant-Governors of the 
. provinces (with the concurrence of Jus Privy Council i) and may 
; remove them, and has the power of pardon 2 By convention, 
howevei, he must exercise all his powers on the advice of mmis- 
ters who are virtually responsible to Parliament for their advice, 
the ministers being bound (also by convention) to accord to him 
, the same treatment as regards consultation and information as 
IS accoided to the king in Britain 

I The Governor-General is not a viceroy This fact is of some 
; significance from the legal point of view he is liable to the 
, courts both civilly and criminally for any acts done in his private 
or his public capacity if these acts are illegal ^ 

The real Executive of the State |is a cabinet of ministers 
chosen, as m Britain, from the party which commands a majority 
in the elected House of Parliament Appointments are formally 
made by the Governor-General on the recommendation of the 
prime minister , by convention, representation is given in the 
cabinet, as far as possible, to all the provinces The Canadian 
cabinet resembles the British cabinet in all essential particulars— 
the exclusion of the Governor-General fiom its meetings, poli- 
tical homogeneity, joint responsibility, responsibility to Parlia- 
ment, and the ascendancy of the prime minister In addition to 
their executive duties, the ministers, like then British counter- 
parts, have important work in connexion with legislation They 
initiate most of the important bills in the Legislature and supply 
effective guidance and leadership to it 

The Legislature 

The Dominion Parliament consists of the king represented 
by the Governor-General, the Senate, and the House of Commons 

The Senate of Canada, like that of Italy, is a nominated 
body It consists of g6 members nominated for life by the 
Governor-General on the advice of the cabinet The 96 members 
are distributed as follows -Ontario, 24 , Quebec, 24 , the Mari- 

* The name of the Executive Council in Canada 

^ It may be mentioned that, in exercising his power of pardon, the Governor- 
■General is directed by the Instrument of Instructions issued to him on his 
appointment to receive the advice of the Privy Council in respect of capital 
cases, and in other cases the advice of one, at least, of his ministers, and in 
case in which such pardon might directly affect the -nterests of the 
Empire, or any other country, he is instructed to take those interests into 
Jits own personal constderaiton m conjunction with the advice mentioned above » 
Keith, The Dominions as Sovepreign States, p 214 
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time Provinces and Prince Edward Island, 241;^ the W^estem i 
Provinces, 24." The Governor-Genei'al may adds four or eight 
members (representing equally the four divisions o£ Canada) m 
order primarily to overcome deadlocks between tlie two diani- 
bers It is noteworthy that, unlike the U. S A and Stviss upper 
Houses, the Canadian Senate does not accoid equal represenia 
tion to the component units of the fedeiation. A senator must 
have attained the age of thirty years must be a Biitish 
subject (natural-born or natuiahzed) ana resident tvithm the 
province for which he is appointed Finally, he must possess land 
or tenements worth 4,000 dollars, and own property exceeding 
by the same amount his debts and liabilities Appointments aie, 
as a rule, made on purely party lines. 

According to law, the Senate has equal powers tvith the lower 
House in ordinary laws, and somewhat inferior powers in regard 
to financial bills, these having to originate in the lower House 
It may apparently amend and reject the latter class of bills ^ The 
actual influence exercised by it naturally varies with the Govern- 
ment in power. 

‘ The purely partisan character of the Senate has resulted in 
the rule that it accepts the legislation of the party widiout 
serious dissent, and that it attacks, when there is a cliangc of 
regime, the legislation sent up to it with a vigour which dies 
away as tlie members, usually old, die off and are replaced by 
nominees of the new Government ’ ^ 

It is clear, moreover, tliat, being a nominated chamber, it lacks 
the authority %sdiich a popular chamber may claim ; indeed, it 
has been doubted® whether it commands even its own con- 
fidence 1 

The lower House, the House of Commons, is composed of 
245 elected members The number of representatives of Quebec 
IS fixed at 65 and that of every other province at ‘ sucli a number 
of members as will beai the same proportion to tlie number of 
Its population (asceitained In the census) as the number 65 bears 

* Nova Scotia. lo- New Brun'iv ick, lo . Prince Edward Island, 4. 

MatiMobn, Alberta, Sa'^k itclieu an and British Columbia, 6 each 

* If on the recommenthtion of the Go\ernor.Gcneral, the king thinks fit to 
direct 

* See however P M Kenntdv, The Coustilulton of Cotsada, p ’ 
‘TheoreticalU it mav rcji ci n finance bill, but can make no amendments to k 

* Keith, 7 /ic Doo'tntont ok ereign States, p, 299 

* La«:kt, A Gramo «r of Pohltcs, p 329. 
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to the population of Quebec so ascertained ' ' The right to 
vote IS generally given to all British subjects, irrespective of sex, 
of 2 1 years and above, who have resided for one year in Canada 
and for a shorter period in the electoral district. Subject to the 
usual disqualifications of unsoundness of mind and conviction 
for crime, the rule is that no person is entitled to vote unless ^he 
is also permitted to vote at provincial elections ^ For example, 
British Indians, Chinese and Japanese in British Columbia, 
having no vote for piovincial elections, can have no Dominion 
franchise The term of the House is five years, unless it is sooner 
dissolved by the Governor-General 

The Canadian House of Commons performs more or less the 
same functions as its British counterpart it passes laws, controls 
finance, controls the Executive, gives expression to public griev- 
ances and needs, and serves as an arena wherein future leaders 
may distinguish themselves It is (at any rate in theory) not so 
powerful as the English House in so far as it is limited by a 
written constitution , by the possibility that the laws passed by 
It may be declared ultra vires , and by matters reserved for the 
provinces, on which it cannot legislate , 

The Judiciary 

Power has been given to the Dominion ^ to provide for the 
constitution, maintenance and organization of a general court 
of appeal for Canada, and for the establishment of any addi- 
tional courts for the better administration of the laws of Canada. 
As it is, however, there are only two federal courts, the Supreme 
Court (established in 1875) and the couit of exchequer and ad- 
miralty All other courts in the land are provincial courts, which, 
however, may hear disputes relating to federal as well as pro- 
vincial law. 

Judges of the superior, district and county courts (with a few 
exceptions) are appointed by the Governor-General , normally, 
they are selected from the bar of the province concerned Their 
salaries, allowances and pensions are fixed and provided by the 
Parliament of Canada The constitution also states that the 
judges of the superior courts shall hold office during good 

’’ One important exception to this rule is that in Quebec women have no 
right to vote for provincial elections, while they vote at federal electrons 

^ Section loi 
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l)cha>ioiii, but may be lemoved by the Go\crnoi-Genaal ^)n 
address of the Senate and the House of Commons 

The Supreme Court of Canada is in some respects more 
powerful than the Supreme Court of the USA, for it can hear 
appeals fiom pro\incial courts on purely provincial law But 
leally it is less pow^erful than that Court for tliree reasons: its 
decisions aic not neccssaiily final appeals being permissible fiom 
It to the Pi ivy Council , i appeals may be made direct from a 
provincial couit to the Privy Council, though this latter bod) 
generally discourages such direct appeals , - its poveer to inter- 
piet the constitution is consideiably reduced by the fact that 
the Gov Cl noi -General of Canada is vested with the power of dis- 
allowing piovincial bills 

§2 T H i: COMMONWEALTH O T AUSTRALIA 

Australia is a fedeial State composed of six states The pre- 
sent constitution is based pnmaiily on the Commonwealth of 
Austialia Constitution Act, passed by the British Pailiament m 
1900 Pi 101 to the passing of that Act, Austialia consisted of six 
provinces, New South Wales, Tasmania, Victoria, Queensland, 
South Austialia and Western Australia, each with its own gov- 
ernment and following its own policy in legaid to economic and 
political matters The absence of a common fiscal policy led to 
grave inconveniences This, together with the need for a com- 
mon defence policy, gav'e use in the latter half of the nineteenth 
century to a movement in favour of the establishment of a com- 
mon govTiiimcnt. and led to the passing of tlie Commonwealth 
of Austialia Act 

7'hc constitution is, as in other federal States, a rigid one. 
An amendment passed by an absolute majority of each House 
of Pailiament must be submitted m each state to the electors 
qualified to vote foi the election of members to the House of 
Representatives (If any such law is passed by one House and 
1 ejected bv the other and is passed a second time by the initiat- 
ing House aftci an interval of thiee months, the Govcinor- 
Gcneral may icfei the law to the electors of the House of 

* 'PP ay th Prj\\ Council m cnnimrtl c - hiNf* no' It'fn 

j/fTmiUcd 

" kctih, 'lite Poi’^ititons as 'stales, p .552 

’ Tn« Act c.'‘nu into cfTtc: from 1 Jnnu iry UfOi 

* 'Hi Hun*.'* < f !h, C< cnrnoDW'^nlth P irluinrnt 
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Representatives) If then, it is accepted by a majority of the 
electors in a majority of states and by a majority of the total 
number of voters, it becomes law Amendments which propose 
to dimmish the proportionate representation of any state in eitlier 
House of Parliament or the minimum number of representatives 
of a state in the House of Representatives, or to alter the terri- 
torial limits of any state, shall not, however, become law unless 
the majority of the electois voting in that state approve them 

The principle followed in Australia in respect of the divi- 
sion of powers between the Federal Government and the states 
resembles in the mam that followed in Switzerland and the 
USA {i) The powers of the Federal Government are enu- 
merated (some being exclusively federal and others concurrent) , 
(«) the residue is left with tlie states , and (tii) there are some 
prohibitions on the Federal Government and on the states 

The exclusive powers of the Federal Government include tlie 
power ‘ to make laws for the peace. Older, and good government 
of tile Commonwealth with lespect to the seat of government ’ 
Other matteis declared to be exclusively federal are naval and 
military affairs, and coinage ^ The concurrent subjects include 
foreign and mter-state trade, postal, telegiaphic, telephonic, and 
other like services , census and statistics , banking and insurance, 
other than state banking and state insurance , weights and mea- 
sures , bills of exchange , copyrights , naturalization , marriage 
and divorce , immigration and emigration , and conciliation and 
arbitration for the prevention and settlement of industrial dis- 
putes extending beyond the limits of any one state As else- 
where, when any law of a state is inconsistent with any law of 
the Commonwealth on a concurrent subject, the latter prevails. 

Examples of prohibitions on the Commonwealth are that 
it shall not, by any law or legulation of trade, commerce, or 
revenue give piefeience to one state over another, it shall not 
abridge the right of a state or its residents to the reasonable 
use of the waters of its rivers for conservation or irrigation 
Prohibitions on the states include the issuing of coinage and 
the raising of military or naval forces 

The Executive 

The executive government is carried on in the name of the 
’ Sections 114 and 115 
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king. The functions of the Croivn are performed, as in Canada, 
partly by the king himself and partly by the Governor-General, 
both acting on the advice of ministers responsible to the Austra- 
lian Pai'liament. 

The Governor-General occupies the same position and exer- 
cises more or less the same powers as his counterpart in Canada, 
the only differences in law being the following . The appoint- 
ment and dismissal of all officers of the executive government 
(except the ministers) in Australia are vested in the Govemoi- 
General in Council, whereas in Canada they are vested in the 
Governor-General The Governor-General of Australia has no 
power to appoint the Governors of the states, their appointment 
being vested in the king Finally, he has po power to veto the 
laws passed by the Legislatures of the states 

The ministry resembles in all essentials that of Canada 
Ministers are styled Ministers of State and appointed to tlie 
Federal Executive Council, which, however, may contain other 
Executive Councillors called honorary ministers ^ 

The Legislature 

- The Parliament of the Commonwealth consists of the king 
represented by the Governor-General, the Senate, and the House 
of Representatives 

The Senate is constituted, as in the U. S A and Switzerland,^ 
on a truly federal basis It consists of 36 members, six from 
each component state Members are elected (on the basis of 
universal suffrage^) by the whole of each state voting as an un- 
divided constituency on the system of preferential voting ^ Any 
person over the age of twenty-one, if a natural-born subject 01 
naturalized for at least five years, who has resided within the 
Commonwealth for three years, is eligible for election The 
term of the Senate is six years, one-half retiring every thiee 
years. 

It has equal powers with the House of Representatives ex- 
cept with regaid to money bills, which may originate only in the 

^ E Salant, An Outline of the Constitutional Laws of the British Eni{nre, 
p. 49 

= There is no uniform franchise law for the whole Commonwealth , but 
the existing pro\isions in practice amount to universal suffrage with some 
exceptions 

® A system of voting in which the voter is allowed to mark his preferences 
for candidates , see p 475 below for an explanation 
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' latter body. The Senate also lias no power to amend a money 
" bill , It may, however, reject it, or, if unwilling to take this 
extreme step which may provoke a first-class political crisis, return ' 
It to the House of Representatives with suggestions of amend- 
ment for its consideration To overcome deadlocks between the ‘ 
^ two Houses It is provided i that if a bill is rejected twice (with 
^ an interval of three months) by the Senate,' the Govemor- 
" General may dissolve both the Houses simultaneously; andTf 
the newly elected Houses also disagree, the bill may be laid 
' before a joint session , an absolute majority of the total number 
' of both Houses deades the issu,e Though tlie law is silent on 
' the relative powers of the Senate and tlie House of Representa- 
' tives in respect of the control of the Executive, it has been well 
established by usage that the ministry is responsible to the lower 
' House , the Senate does not attempt to turn it out 

In estimating the utility of the Senate in the constitution 
■ from Its record of work, it is sufficient to say that it has not 
fulfilled the expectations of its founders It was intended to be 
a body of talented legislators which could not only revise the 
laws passed by the lower House, but which might, on account 
' of its federal basis, guard the rights of the smaller states against 
, invasion by the larger But it has not been able to attract talent, 
the better sort of politician preferring the more powerful lower 
House , and state-loyalties have rarely influenced its delibera- 
, tions or divisions Moreover, up to 1919 it hardly served as a 
moderating influence in ordinary legislation, the Labour Party 
having had considerable strength in it Since that date it has 
been more active in this direction 

The House of Representatives consists of 75 elected mem- 
bers,2 tJi0 number of seats being allocated to the various states 
; periodically on the basis of population. The constitutional pro- 
j visions are that tlie number of members shall be as nearly as 
' practicable twice the number of senators, and no state may have 
i less than five The total number is distributed, for tlie most part, 

, in single-member constituencies The rules governing the quali- 
fications of the voters and the members are as for the Senate. 

. * This provision has been used only once, in 1914. 

( ^ One member, representing the Northern Territory, has no vote except 

I on certain Specified matters See Keith, The Dotnmtons as Sovereign States', 
p 288 and n I , , , 
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The term is three years, unless the House is dissolved earlier b) 
the Governor-General. 

Its functions, broadly speaking, coriespond to those of the 
House of Commons in Britain, with two important restrictions 
(t) In Australia, a federal State, tlie House can consider Icgis 
lation only in respect of the subjects allotted to the Common- 
wealth. (n) Its powers in respect of constitutional amendment 
are limited It is also limited, more than the House of Commons 
is, by the upper Chamber which has greater powers as compared 
with the House of Lords. 

The Judiciaiy 

The judicial power of the Commonwealth is vested in the 
High Court of Australia and in such other federal courts as the 
Parliament creates *or invests with federal jurisdiction Judges 
are appointed by the Governor-General in Council Their salar- 
ies are fixed and may not be diminished during their continuance 
in office. They may be removed from office on the ground of 
proved misbehaviour or incapacity, but even then only on an 
address to the Governor-General from both Houses of Pailiament 
in the same session. 

The High Court, in the mam, occupies the same position in 
Australia as a guardian of the constitution as the Supreme Court 
does in the U. S A There are two differences (i) Appeals 
may be carried (subject to specified conditions i) from its deci- 
sions to the Judicial Committee of the Privy Council, whereas 
there is no appeal from the decisions of the Supreme Court of 
the USA {ii) The High Court may hear appeals from the 
Supreme Courts of the states on purely state law, the Supieme 
Court of the U. S. A cannot entertain such appeals 

Compa'iison with Canada 

This survey leaves little doubt that Australia is more truly 
federal than Canada. The residuary powers here are witli the 
units, not with the Centre ; the Governors of states are not 
appointed by tlie Governor-General of the Commonwealth , the 
laws passed by states cannot be vetoed by tlie Governor-General , 
tile upper House of tlie Legislature has a more truly federal 
basis with equality of representation for the units, and in 

* Section 74 
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practice enjoys gteater powers than the Senate of Canada ; the 
Judiciary is more truly federal in the sense that it has larger 
poweis of interpretation than its Canadian counterpart , and, 
lastly, the states have a definite place given to them in the amend- 
ment of the constitution, the consent of a majority of states 
being required for such amendment 
' The explanation of this difference is twofold (i) Canada 
' was originally a unitary State, converted into a federation by 
' the component provinces being made autonomous units of the 
new federation, and the federal , constitution was ‘to a great 
extent drafted by men who were in favour of a legislative 
union The Australian federation was formed by the union 
of originally independent units and was drafted by men who 
believed as much in ‘ state rights ’ as in the utility of a com- 
mon government (u) The atmosphere in which the Canadian 
federal scheme was mooted (1864-7) such as to incline' its 
authors towards centralization The civil war in America (1861-5) 
was fresh in the minds of all and had made many doubt the 
wisdom of emphasizing ‘ state rights ’ ; and it was thought neces- 
sary, in order to prevent the disruption of the State, to strengthen 
the Centre as against the provinces 

§3 THE UNION OF SOUTH AFRICA 

South Africa is called, in the South Africa Act, 1909,^ a 
legislative union of four provinces, the Cape of Good Hope, 
Natal, Transvaal, and Orange Free State A reading of the 
constitution suggests, however, that in all essentials the ‘ legisla- 
tive umon’ is much the same thing as a unitary State, the 
federal elements in it being relatively insignificant 

The outstanding chaiacteiistic of a unitary state is the depen- 
dence of the provinces (or local bodies, by whatever name they 
are called) on the central Government for the exercise of tlieir 
legislative and admimstrative powers In a federation, on the 
other hand, there is a division of governmental powers between 
the central Government and the component states (or provinces), 
each being free to pass laws and administer them in respect of 
tlie subjects assigned to it, and the division being made by a 
constitution which the central Government is powerless to altei 
The supremacy of the constitution, as distinguished from that 

H E Egerton, Federations and Unions within the British Empire, p 30 
■ Section 4 
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of die central Government, is therefore essential to a federation " 
Generally, too, in feda'ations the component units are treated 
on a basis of equality, being given equal representation in the 
federal upper House, and, as far as possible, in the federal 
cabinet 

The federal elements in the South African constitution are 
(i) The provinces are allotted equal representation in the Union 
Senate, each being assigned eight members, (ti) In practice, the 
Union cabinet is constructed with regard to the need for repre 
senting, as far as practicable, all die provinces (tti) The pro 
Vinces have also ‘ received recognition in the allocation of federal 
business’. Pretoria in Transvaal is the administrative capital, 
Gape Town, the seat of Parliament ; and Bloemfontein in Orange 
Free State, the headquarters of the Supreme Court, Appellate 
Division, (iv) Above all, there are certaiil matters, on which, by 
the constitution, the provincial Legislatures can make laws, 

‘ ordinances ’ as they are termed. Examples are direct taxation 
within the province ; education other than higher education , 
agriculture (subject to conditions defined by the Union Parlia- 
ment) ; hospitals and charitable institutions, municipal institu- 
tions, local works and undertakings within the province ; roads, 
markets, fish and game preservation ; and, generally, all matters 
which, in the opinion of the Governor-General in Council, are 
of a merely local or private nature or in respect of which the 
Union Parliament delegates to the provinces the power to make 
ordinances 

But, in spite of these. South Africa is in essence a unitary 
State because (?) though the provinces are assigned certain sub- 
jects, the Union can also legislate on them, overriding provincial 
ordinances , the provincial ordinances require for their validity 
tlie assent of the Governor-General in Council , and a jirovincial 
ordinance is null and void if it is repugnant to any Act of the 
Union Parliament (it) The chief executive officer of the pro- 
vince, styled the Administrator, is appointed by the Governor- 
General in Council ; and the conditions of appointment, tenure 
of office and retirement of public officers within the province may 
be regulated by tlie Union Parliament (ni) With the excep- 
tion of ceitain provisions of the Act, the Union Parliament 
mayf amend the constitution by a simple act of legislation in the 
same way as it may amend ordinary laws Moreover, the excep- 
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tions themselves (amending the constitution, safeguarding the 
Cape native franchise, and pioviding for the equal treatment of 
the English and Dutch languages) are subject to amendment by 
the Parliament provided tlie amendment is passed by both Houses 
of Parliament sitting together, and at the third reading is agreed 
to by not less than two-thirds of the total number of members 
of botli Houses In either case, the consent of the provinces is 
not required for such amendment (iv) Legally, it is open to 
the Union Pailiament even to. abolish the provincial Legisla- 
tures or reduce their powers It is significant that the only 
safeguard provided in the Act of 1909 against such drastic exer- 
cise of power (viz that a bill proposing such an abolition or 
reduction should be reseived for the king’s pleasure) was repealed 
m 1934 1 

The Executive 

The executive government is carried on, as in Canada and 
Australia, in the name of the king, the functions of the Crown 
being performed partly by the king himself and partly by the 
Governor-General, both acting on the advice of ministers respon- 
sible to the Union Parliament 

The Governor-General occupies the same position and exer- 
cises more or less the same powers as his counterparts in Canada 
and Australia As in Australia, the appointment and dismissal 
of all officers of the executive government (except the ministers) 
are by law vested in the Governor-General in Council The 
Governor-General in Council has (as the Governor-General has 
ui Canada) the power to appoint the executive heads of the 
provinces (here called Administrators), and to veto provincial 
ordinances 

Tlfe ministry is a parliamentary Executive resembling that 
of Canada 

The Legislature 

The Legislature of the Union consists of the king, repre- 
sented by the Governoi -General, tlie Senate and the House of 
Assembly 

' The provinces, however, were consoled by the p^sslng of Act No 45 of 
*934> under which Parliament was not to abolish any provincial Council or 
fridge their powers save on the petition 10 Parliament of the Council affected 
Keith, The Dominions as Sovereign States, p 68 
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Tiie Senate consists of 40 members, eight from each of the 
fom pioviiices and an additional eight nominated by the 
Governor-General in Council for ten years Half the nominated 
mcmbcis are to be selected foi their thoiough acquaintance ‘ with 
tlie reasonable wants and ivishes of the coloured races m South 
Africa’. The senatois fiom the pioiiiices are chosen b) indirect 
election, the members of the Assembly for the province sitting 
in joint session with the Provincial Council (piesided ovei by 
the Administi ator) and votings on the system of proportional 
repi esentation with a single tiansferable vote A senatoi must be 
at least thiity years old, a British subject of European descent, 
and resident in the Union foi five yeais ; the elected members 
must, besides, own land to the value of at least £500 The normal 
term of a Senate is ten years it may be dissolved by the 
Goveinor-General earlier 

The Senate has, in law, equal powers with those of the House 
of Assembly in respect of ordinary bills, and inferior powers 
in lespect of money bills It may not originate or amend money 
bills, noi any bill so as to increase any proposed charges or 
burden on the people 

If a bill other than a money bill is passed by the House of 
Assembly in two successue sessions and is twice rejected by the 
Senate (or passed by it with amendments to which the House 
of Assembly will not agiee), the Governoi-Geneial may convene 
a joint session, at which it will be deemed to be passed if it 
secures the absolute majoiity of the total number of the mem- 
bers present. Where the disagreement is on a money bill, the 
Goveinor-General may summon a joint sitting ‘ during the same 
session in which the Senate so rejects 01 fails to pass such bill ’.1 
As the numbei of members in the lower House is nearly four 
times that of the Senate, noimally the will of that House is 
likely to pievail in a joint session 

On the whole, according to Keith, the Senate has proved to 
be of no great importance ‘ It was not intended to be more 
than a house of review, and in that capacity it serves fairlv well 
But it does not attract talent 

The House of Assembly consists of 153 merabeis , of these 
150 aie distributed among the provinces on the basis of popula- 
tion , and three aie leseivcd for the repi esentation of Africans 

’ '^eclion 6j ^ ■ The Domtnton^ a? Soi cretin States, p 304 
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in the Cape of^ Good Hope ^ The jright to vote for die election 
of the first 150 is given to all adult whites, without any property 
or other qualification The iiglit to vote for the election of the 
three members to represent the Africans is, in the Cape of 
Good Hope, given to all African males who are able to lead 
and -wi'ite their name, address, and occupation, who have for 
twelve months occupied property worth £75 in the registration 
district, or who have resided for tliree months in the Cape and. 
earn £50 a year ^ Only Union nationals of European descent, 
who have resided five years in the Union and are qualified as 
legistered voters, aie eligible for membership The House of 
Assembly sits for five years from the date of its first meetmg^ 
unless dissolved sooner 

The Judicial y 

The judicial system has at its apex the Supieme Court with 
its two Divisions Provincial Divisions, one in each of the four 
provinces ,3 and an Appellate Division Judges are appoihted 
by the Governor-General in Council As elsewhere, the rule 
exists that their salaries may not be diminished during their 
continuance in office, and that they may not be removed from 
office except by the Governor-General in Council on an address 
from both Houses of Parliament in the same session praying for 
such removal on the ground of misbehaviour or incapacity 

The Supreme Court has hardly any power to interpret the 
constitution, nor is such power essential in what is practically a 
unitary state 

Appeals may be taken from the Appellate Division of the 
Supreme Court to the Privy Council, with the special leave of 
the Privy Council 


§4 DOMINION STATUS 

Canada, Austialia, and South Africa^ are ‘Dominions’ The 
term ‘ dominion status ’ is used to indicate the position and 
mutual relation of the United Kingdom and the Dominions. 

^ Africans in other provinces, barring a few in Natal, have no right to 
vote 

^ Keith, op cit , p 289 

^ There are also some Local Divisions 
New Zealand, Newfoundland and the Irish Fiee State (nov, called Eire), 
together with the three mentioned in the text, are the Dominions mentioned in 
the Statute of Westminster 


345 



THE DOMINIONS [di.XIX 

The most authoritative dehnition of tlus status is that of the 
Inter-Imperial Relations Committee appointed by the Imperial 
Conference of 1936. 

‘ They are autonomous communities within the British Em- 
pire, equal in status, in no way subordinate to one anotlicr in 
any respect of their domestic or external affairs, though united 
by a common allegiance to the Crown, and heely associated as 
members of the British Commonwealth of Nations ’ 

The Committee added 

‘ Every self-governing member of the Empire is now tlie 
master of its destiny In fact, if not always in form, it is subject 
to no compulsion whatever ’ 

The Statute of Westminster, passed by the British Parliament 
in 1931, gave legal recognition to the equality of status men- 
tioned in this definition 

The substance of dominion status, then, is complete auto- 
nomy in internal and external affairs. Three things must, how- 
-ever, be emphasized, if one is to have a proper perspective of it. 
First, the equality of status recognized by the Statute of West- 
minster was not gi anted by it. That statute ‘represents the 
outcome of a long process of development under which the 
Dominions had achieved almost full autonomy as regards in- 
ternal affairs, and its importance lies mainly in the fact tliat it 
establishes as law what had before rested on convention',^ 
Second,, the recognition of equality of status does not mean that 
Britain and every one of the Dominions are equal in every way 
in respect of their functions or of their impoitance in the Com- 
monwealth The Committee which lecognized the equality of 
status itself added that ‘ the principles of equality and similarity, 
appropriate to status, do not universally extend to junction ’ 
This addition is but a recognition of the fact that some members 
of the Commonwealth (particularly New Zealand, Newfound- 
land, and Australia), while completely autonomous in name, 
do not yet feel free to use their autonomy irrespective of the 
wishes of other Dominions and Britain in matters of diplomacy 
and defence ; they still need Britain’s guidance and help It is 
significant that the clauses of the Statute of Westminster, which 
gave legislative autonomy to the Dominions,- ha\e not yet been 
formally adopted by the Parliaments of New Zealand and New- 

* Keith, The Dotriimotis as Sovereign States, p 6 j , italics ours 

• See below^ pp 347 and 34S 
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foundland And tliird, we must take note also of certain con- 
ventions, in addition to the law as embodied in the Statute of 
Westminster, if we are properly to giasp the full implications 
of dominion status 

We may discuss these implications under thiee heads (i) in- 
ternal affairs, (n) external and intra-imperial relations, and 
(m) secession 

Internal affairs 

The Dominions are free to pass any laws they like Their 
laws may not be declared ultia vires on account of repugnancy 
to laws passed by the British Parliament Further, that Parlia- 
ment may not pass laws applicable to them except with their 
consent This legislative freedom is expressly recognized by the 
following clauses of the Statute of Westminster. 

2 (i) ‘ The Colomal Laws Validity Act, 1865 ’ ^ shall not 
apply to any law made after the commencement of this Act by 
the Parliament of a Dominion 

2 (2). No law and no provision of any law made after the 
commencement of this Act by the Parliament of a Dominion 
shall be void or inoperative on the ground that it is repugnant 
to the law of England, or to the jirovisions of any existing or 
future Act of the Parliament of the United Kingdom, or jto 
any order, rule or regulation made under any such Act, and the 
powers of the Parliament of a Dominion shall include the power 
to repeal or amend any such Act, order, rule or regulation in 
so far as the same is part of the law of the Dominion 

3 It IS hereby declared and enacted that the Parliament 
of a Dominion has full power to make laws having extra- 
territorial operation 

4. No Act of Parliament of the United Kingdom passed after 
the commencement of tins Act shall extend, or be deemed to 
extend, to a Dominion as a part of the law of tliat Dominion, 
unless it IS expressly declared in that Act that that Dominion 
has requested, and consented to, the enactment thereof 

The Dominions are also free to administer their own laws 
and have them interpreted by their courts without interference 
from, or subjection to, Britain 

This Act provided that any colonial legislation which was repugnant 
to an Imperial Act applicable to the Colony was to that extent void and 
inoperative. / 
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There are some laws and conventions "which appear to im- 
pose limitations on thcii internal soveieignt) ; but they are not 
real limitations, for die Dominions arc at perfect liberty to 
abolish diem if they so clioose 

(i) The Governor-General of every Dominion is appointed 
and removed by the hing of England ; this is no restriction on 
Dominion sovereignty, because the king appoints him on the 
advice of the Dominion Government Eire has no Governoi- 
General. (n) The G over noi -General may reserve a Dominion 
bill for the consideiation of Elis Majesty but both die leserva- 
tion, and the decision as to its fate if reserved, must be exer- 
cised in accordance with the advice of the Dominion Govern- 
ment. Moreover, the Dominion is at liberty to abolish the 
reservation (in) The king may disallow Dominion bills Not 
only has disallowance been long a dead letter, but, when the 
king disallows a Dominion bill, he must disallow it, with one 
exception,^ on the advice of the Dominion Government, (iv) New 
Zealand and Newfoundland have not chosen to avail themselves 
of the legislative freedom granted by the Statute of Westminster 
by adopting the relevant clauses, 2, 3, and 4 , these can come 
into operation there only if adopted by their Parliaments 
(v) Canada has no power to amend her constitution, but this 
is because of the inability of the federation and the pro\inces 
to agree on a method of amending the constitution without 
the intervention of the British Pailiament (vi) Appeals may be 
taken from the Dominions to the Judicial Committee of the 
Pri\^ Council in London This is haidly a icstiiction as it is 
open to the Dominion Pailiaments to abolish such a provision , 
indeed, Canada has aheady abolished tins in respect of a'iminal 
cases (vn) The king has tlie prerogatives of mei cy and of honour , 
It IS open to the Dominion Parliaments to regulate or cancel 
them (viu) Since 1934, the status of Newfoundland has been 

* In Australia, Nc^\ Zealand, and South Africa tlie Governor-Gen’r.al has 
to reser\c certain bills Tor example, under section 74 of the Australian 
constitution, a Hw limiting the matters on v.hich appeals maj be permitted 
to the Judicial Committee must be reserved 

= The exception is that an\ legislation m Canada, Australia, ind New- 
Zealand that appovs to the Government of the United Kingdom to alter 
tin provisions iffectiiig the stock (of monev borrowed in London) to the 
injurv of the stock-lioldors in the cise of trustee securities might be ois- 
aliovvcd 'J he case of South Africa is substanliallj the same This is in- 
tended to facilitate Dominion borrowing in the London market, and is not 
.a S'Tjous derogation of sovereigntv Sec T/rt British Eniptrc, pp 290-r 
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in, abeyance , but this has been due to the voluntaiy action o£ 
Newfoundland herself She wanted to get Britain's help to 
reform her administration and 'place her finances on a sound 
footing, and asked that her old cbnstitutioii should be suspended , 
she IS at liberty to resume dominion status whenever she wants 
to do so (tx) From a strictly legal point of view, it may be 
argued that ^e imperial Parliament which lemoved the restric- 
tions on Dominion legislation by the Statute of Westminster 
(being a sovereign body) is free to reimpose tliem , the argument 
is purely academic 

External and intja-impenal relations 

The principle of equality of status applies to the sphere of 
external affairs as well It means that 

‘ each Commonwealth Government is the final judge of what 
its policy in any matter should be, and of the extent to which it 
should co-operate with the other Governments in the conduct of 
external affairs This follows naturally from the fact that each 
Government is responsible to its Parliament for the policies that 
. It pursues and for the manner in which it applies them ' ^ 

The Dominions are members of the League of Nations and are 
eligible for membership of its Council 

Every Dominion has the right of being lepresented in foreign 
States through its own ministers , Canada recently 2 signed an 
agreement with the USSR providing for an exchange of 
consular representatives between the two countries It can make 
such treaties as it likes with foreign States and have them signed 
by Its own representatives For instance, Canada insisted on this 
right in 1923 in the matter of the Halibut Fishery Treaty with 
the U S A It has the right to renounce obligations in respect 
of treaties to which it has not been a party none of the Domin- 
ions, for instance, accepted the obligation imposed by the 
Locarno Pact of 1925 which had been negotiated and signed by 
Britain without their consent 

Certain conventions, however, have been evolved to preserve 
the greatest possible measure of unity, and to obtain the maxi- 
mum co-operation, in foreign policy It is generally agreed ^ 
(z) That no treaty should be negotiated by any of the Govern- 
ments of the Empire without due consideration of its possible 

^ The British Empire, p 217 =5 February 1942 

® Resolutions of the Imperial Conferences of 1923, 1926 and 1930 
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effect on otlier parts of tiie Empire, or on tlie Empire as a whole. 
(ti) Before negotiations ai-e opened with tlie intention of con- 
cluding a treaty, steps should be taken to ensure that die other 
Governments of tlie Empire aie informed, so that they may have 
an opportunity of expiessing their views if diey feel dieir in- 
terests aie affected, and of participating in the negotiations if 
they consider such participation necessary, (m) In all cases wlieie 
more dian one of the Governments of the Empire participate in 
the negotiations, di’ere should be the fullest possible exchange 
of views betvv’'een those Governments before and during the 
negotiations (iv) Steps should be taken to ensure that those 
Governments of the Empire whose representatives are not partici- 
pating in die negotiations, should, during their progress, be kept 
mfoimed on any points arising m which they may be interested 
The most difficult question in respect of foreign policy is that 
of war and neutiality. Can a Dominion remain neutral in a war 
to which Britain is a party ? The question arises because 

‘ It IS legally impossible for Great Britain to be at war without 
the whole of the Empire, including the Dominions, being at war 
too, and it is legally impossible for any Dominion to be at war 
without Great Britain being at war It is only the king who can 
legally make a declaration of war and the king cannot be partly 
at war and pai tly at peace 

It is, however, settled doctrine that no Dominion need take 
steps to aid the Empiie in any war which has not been brought 
about by its own action ; that the king in committing a Domin- 
ion to a war must take its consent , ^ and diat provision must 
be made for associating the Dominions in the body which takes 
final decisions in die conduct of the war, so diat they may be 
heard in the formulation and direction of policy 

The relations of the members of the Commonwealth inter se 
are not generally considered relations governed by international 
law,3 and disputes between them may not be submitted to the 
Permanent Court of International Justice 

^ Salant, op cit , p 31 

" It ic sigmrcant that when the war broke out in 1939, tlie South African 
Parliament discussed the question of remaining neutral, though the resolu- 
tion in favour of neutrahtj w-as defeated Eire has remained neutral, and, 
what is more, her neutrahtj has been recognized both bj- Britain and German}, 
These points suggest the thought that neutrahtj is legally possible 

“ In 1924, however, acting on the contrary assumption, the Irish Free 
St ite had its Trealv of 1921 with Britain registered with the Secretariat of 
the League of Nations as_ required under Article iS of the League Covenant 
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Secession 

I£ dominion status must be equal to complete independence. 
It may be argued tliat the Dominions must have the right to 
decide whether they will be within or outside the Empire Have 
they the right o£ secession ? 

It IS now generally agreed that, from the political point o£ 
view, a Dominion which wants to leave the Empire is at liberty 
to do so Thus Britain is not likely to coerce a Dominion to 
remain within the Empire as she attempted to coerce the thirteen 
colonies of America in 1776 But the legal position is not free 
from doubt. Here it is sufficient to cite the opinion of Keith, 
that ‘ the union of the parts of the Commonwealth is one which 
cannot be dissolved by unilateral action ’ 

‘The Dominions were created as oiganized Governments 
under the British Crown, and there is no provision in their 
constitutions which contemplates that they have the right to 
eliminate the Crown or to sever their connexion with it ’ 1 

Further, tlie preamble to the Statute of Westminster says 

‘ It IS meet and propfer that, inasmuch as tlie Crown 

is the symbol of the free association of the members of the 
British Commonwealth of Nations, and as they are united by a 
common allegiance to the Crown, it iwould be in accord with 
the established constitutional position of all the members of the 
Commonwealth in relation to one another that any alteratioit 
m tlie law touching the succession to the throne or the royal 
style and titles shall hereafter require the assent as well of the 
Parliaments of all the Dominions as of the Parliament of the 
United Kingdom ’ 

The secession of any part of the Commonwealth clearly involves 
a change in the position of the Crown , and, therefore, it would 
seem to follow that to effect separation, it would in law be 
necessary for a law to be passed by the British Parliament, as 
well as by the Parliament of the Dominion concerned and by 
the Parliaments of the other Dominions 2 

^ Keith, The Constitutional Law of the British Dominions, p 6o 

“ It ought to be added even in this brief study that the position of Eire 
as a Dominion is quite a peculiar one, as she has eliminated the Crown in 
her Internal affairs The only link between Eire and the Crown is provided 
by the Executive Authority (External Relations) Act, 1936 This sajs that so 
long as the Irish Free State is associated with Australia, Canada, Great 
Britain, New Zealand, and South Africa, and so long as the king recognized 
by those nations as the symbol of their co-operation continues to act on behalf 
of each of these nations ‘for the purposes of the appointment of diplomatic 
and consular representatives and the conclusion of mtetnational agreements, 
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It may be urged, howevci, as against this mcw, that preamble 
is not law, that historically the object of the pieamble was to 
bind tlic British Pailiament, not tlie Dominion Parliaments : 
and, above all, tliat section 2 of the Statute oC Westminster is 
so clear and unambiguous about the legislathe freedom given 
to the Dominion Parliaments that they could legally pass a lat\ 
declaring secession 

At present the issue of secession is not in the forefiont.^ 
The bonds that link the Dominions to Britain are paitly legal 
and constitutional, and partly sentimental The legal and con- 
stitutional links arc allegiance to the Crown , a common status 
throughout tlie world as British subjects and the possibility of 
legislation (applicable to one or more of the Dominions) by the 
imperial Parliament with the consent of the Dominion or Do- 
minions concerned The sentimental ties are a common flag, 
providing a focus of patiiotism and an object of pride, the 
desire to preserve tlie Empire as a common heritage ; common 
political ideals of democracy and freedom , and the hope that, 
because of these sentimental attachments, some measure of com- 
mon action may be possible, when necessary, in defence and 
economic development 
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CHAPTER XX 


SWITZERLAND 

§1 INTRODUCTORY 

Switzerland is a small federal State of 22 cantons 1 with about 
four million people. Her political institutions deserve study 
because they have ‘ demonstrated die possibility of close co- 
operation between people who at one time were independent of 
each other politically and who today are widely divided by- 
language and religion ' About y 1 per cent speak German, 2 1 pei 
cent Frendi, and about 6 pei cent Italian. By religion about 
57 per cent are Protestant, nearly 41 per cent Catholic, and o 5 
per cent Jews The Siviss system of government is a ‘ real demo- 
cracy in operation to use Bonjour’s significant phrase ; Switzer- 
land has a greater variety of institutions based on democratic 
principles dian any other country 

The modem history of Switzerland begins with its recogni- 
tion as an independent and sovereign State by die Treaty of 
Westphalia (1648). At that time, and for two centuries latei, 
it was a confederation, a league of States, with no strong central 
authority A civil ivai which broke out in 1848 between the 
Cadiolic and Protestant cantons induced the Swiss people to 
transform dieir confedeiation into a strong federation, though 
they still call their State * die Swiss Confederation The consti- 
tution of 1848 was revised in 1874, and the constitution of that 
year, modified later in some respects, is the one under which 
Switzerland is governed today. 

The constitution is a rigid one but there are two methods 
of amending it.- 

(i) If both Houses of the Legislature agree on a particulai 
amendment, it must be submitted to the voters, and becomes 

* Or more correctly lo canton*; and 6 half-cantons 'Each of the half- 
cantons has a go\emment of its own as complete as that of any of the whole 
cantons It counts for onU half as much as a whole canton, however, in 
a constitutional referendum, and sends but one representativ-e to the upper 
House of the federal Legislature, whereas each of the whole cantons sends 
two ‘ (R C Brooks, Goi eminent and Pohttcs of Srirttserland, p 53 ) 

' Chapter HI of the constitution (Articles 118-23) 
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law i£ approved not' only by a majority of the citizens voting but, 
also by a majority of the cantons, i e. by a majority of voters 
in a majority of cantons. This method is Imown as the obliga- 
tory referendum. 

(«) If 50,000 citizens desire a certain amendment, they may 
send up the proposal in general terms, or in the form of a bill 
complete in all details, by means of an initiative petition 

When, an initiative demand is couched in general terms (un- 
formulated imtiative), the Federal Assembly, if it approves of it, 
will proceed to undertake the revision in the sense indicated 
in the demand, and will submit it for adoption or rejection by 
the people and the cantons If, on the contrary, it does not 
approve, the question whether there shall be a revision or not 
must be submitted to the vote of the people If a majority of 
the Swiss citizens taking part in the vote pronounce in the affirma- 
tive, the Federal Assembly will proceed to undertake the tevision 
in conformity with the decision of the people 

When a demand is presented in the form of a bill complete 
in all details (the formulated initiative), the Federal Authority 
must submit it for the approval of the people and the cantons 
If the Federal Assembly does not approve of it, however, it 
may frame a bill of its own or recommend to the people the 
rejection of the bill proposed, and submit to them its own bill, 
or proposal for rejection, at the same time as the bill presented 
by popular initiative 

To become law the bill must be accepted by a majority of 
voters and a majority of cantons 

, §a DIVISION OF POWERS 

The division of powers in Switzerland between the Centre 
and the units resembles that in the U S A in its essential fea- 
ture the powers not vested in the Centre and not prohibited to 
the units belong to the units ‘ The cantons are sovereign so far 
as their sovereignty is not limited by the Federal Constitution ; 
and, as such, they exercise all the rights which are not delegated 
to the Federal Power.' ^ 

The federal powers are partly exclusive and partly concurrent. 
Among the former are the right to declare war and conclude 
peace, and to make alliances and treaties with foreign States 

* Article 3 of the constitution. 
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(subject to the piovjso tliat tlie cantons retain the right to con- 
clude treaties tvith foreign States in respect of matters of public 
economy and police and border relations) ; military instruction 
and the arming of troops ; the poliang of embankments and 
forests ; the utilization of water-power ; aei ial navigation ; cus- 
toms duties; posts and telegraphs; roads and biidges in ilie 
maintenance of which the ' Confederation ' is concerned ; rail- 
ways ; coinage ; issuing bank-notes and other fiduciaiy^ money ; 
rveights and measuies, and the manufacture and sale of gun- 
powder. Among the powers which the Federal Authoiity mav 
exercise in common with the cantons aie civil and criminal 
law; the regulation of fishing and hunting; the legulation of 
industry and insurance ; the control of the press , and the 
encouragement of education ‘When the Fedeial Government 
exercises a concurrent power, its statutes pre\ail over those of a 
canton.’ - 

Theie are some prohibitions on the Federal Authority as 
-well as on the cantons, eg no person may be compelled to 
become a member of any religious association, submit to any 
religious instruction, perform any act of religion, or incur any 
penalties of any kind whatsoever by reason of his religious opi- 
nions ; no impediment to maniage may be based upon grounds 
of religious belief, the poveity of either party, their conduct, or 
any other consideiations of a police natuic; the sentence of 
death may not be pronounced for any political offence. Examples 
of prohibitions imposed on the cantons alone are that no canton 
may expel from its territory any citizen of the canton nor deprive 
him of his rights as a native or burgher , subject to any stamp 
duty or registration duty documents which are liable to Federal 
stamp duty or wliich have been exempted therefrom , attack 
other cantons in the e\ent of differences arising between it and 
them 

While the division of powers in Switzciland is thus similar 
to that in the U. S. A. in its essential featuics, it differs in 
three respects First, the sphere of the Federal Authority and 
that of the cantons are not, as they are in the United States, 
separated into water-tight compartments, especially in the field 
of administration. There arc certain departments of the adminis- 
tration which have been entirely ccntiabzed and in which the 
Federal Authority enjoys the sole control of officials, the collec- 
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tion of customs duties, the management of the telegraphs, the 
telephone service, and the post offices are examples In otliers— 
such as civil law— the Federal Authority legislates, but the cant- 
tons organize the courts, determine legal procedure and appoint 
judges For the execution pf many federal laws, the Federal 
Authority makes use of the administrative machinery of the can- 
tons, which IS to this extent placed m a subordinate, position in 
relation to that Authority Such is the case, foi instance, in the 
execution of military laws Second, the Federal Government in 
Switzerland is vested with greater powers than that in the U. S A. 
Not only has it a larger number of legislative powers than the 
latter , it has wider powers m respect of the guarantee of cantonal 
constitutions, the preservation of the rights of the people, and 
the like Thus the constitution provides that the ‘Confedera- 
tion ’ guarantees to the cantons their territory, their sovereignty 
within specified limits, their constitutions, the liberties and rights 
of their people, the constitutional rights of the citizens, and the 
rights and powers conferred by the people on the authorities 
As a condition of the guarantee, the Federal Authority may 
demand that the cantonal constitutions contain no provisions 
contrary to those of the Federal Constitution, that they assure 
the exercise of political rights according to lepublican— repre- 
sentative or democratic— forms of government, and that they 
have been accepted by, and are susceptible to amendment at the 
demand of, the absolute majority of the people Further, , in case 
of differences arising between cantons, the cantons must submit 
to the decision of .the Fedeial Authpiity , in case of disturbatices 
within the canton, the Government of the canton has to notify 
the Federal Executive, which is authorized to take the necessaiy 
steps to restore order And thud, the cantons in Switzerland 
do not enjoy the same security against invasion of their powers 
by the Federal Legislature as the states in tlie USA. because 
the Swiss Federal Court has no power, unlike its counterpait 
in the U S A , to declare any federal laiv unconstitutional 

§3 THE EXECUTIVE, THE LEGISLATURE 

and the judiciary 
The Executive < > 

The supreme executive powei of the Federation is vested iu 
a Federal Council composed of seven members elected for four 


3a7 



SWITZERLAND ' [di.XX 

years by the two chambers of the Federal Assembly (the Federal 
Legislature) in joint session. The constitution does not require 
that the members should be chosen from the Assembly, any Swiss 
citizen eligible for the National Council being eligible also for 
the Federal Council ; in practice, the Assembly chooses the 
Federal counallors from its ©"tvo ranks. According to constitu- 
tional law, no two members of the Federal Council can be chosen 
from the same canton ; and, according to convention, not more 
than five arc chosen from the German-speaking cantons 

The Federal Assembly annually elects the President and the 
Vice-President of the Federal Council. It is provided in the 
constitution that the President shall not be elected President or 
Vice-President for the ensuing year ; and by custom the Vice- 
President one year is always elected President in tlie subsequent 
year, so that the office passes by rotation among the members 
of the Council. During his year of office, the President of the 
Council is Piesident of the Swiss Confederation. He has, how- 
ever, no more power than the otlier councillors, and is no more 
responsible than they are for the course of the Government. * He 
is simply the chairman of the executive committee of the nation, 
and as such he tries to keep himself informed of what his col- 
leagues are doing, and performs the ceremonial duties of th6 
titular head of the State ’ t 

The powers of the Federal Council may be described under 
three heads : executive, legislative and judicial. As head of the 
administration it ensures tlie observance of federal laws and the 
maintenance of peace and order ; has general charge of foreign 
affairs and ‘ ensures the external safety of Switzerland and the 
maintenance of its independence and neutrality ’ ; administers 
tlic finances of the Federation, prepares the budget and submits 
accounts of receipts and expenditure ; makes such appointments 
as arc not entrusted to the Federal Assembly, Federal Tribunal, 
or otlicr authority ; supervises the conduct of business by all 
Federal employees , and enforces the guarantee of the cantonal 
constitutions. 

Its members ha\e tlie right to speak, but not to \otc, in both 
Houses of tlie Federal Assembly, and also tlie right to table 
motions on the subject under consideration. They are subject 
to interpellation in eitlier House. The Federal Council has the 

* A L Lowell, Greater Europcar Governments, p. 319 
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right of introduang bills into the Federal Assembly. ‘As a 
matter of fact most of the important measures f)f federal legisla- 
tion, including the budget, are drawn up by the Federal Council, 
either upon its oivn motion or upon request by the Houses ’ ^ 

Its judiaal duties relate to some cases arising out of adminis- 
trative law. Originally it served as the chief administrative 
court of the State , but, latterly, much of its administrative juris- 
diction has been transferred to the Federal Court. 

The Swiss Executive is remarkable for three features First, 
It is a collegiate, a plural, executive It has no prime" minister. 
The President does not select his colleagues, and has no author- 
ity over them Second, it is at once a parliamentary and a non* 
parliamentary Executive It is parliamentary in so far as (i) its 
members are chosen by, and in practice from, the Legislature ; 
(«) Its members have the right of being present in the Legisla- 
ture, taking part in its discussions and introducing bills, {tii) it 
carries out the will of the Legislature It is worthy of note that 
the responsibility of the Executive to the Legislature is enforced 
in different ways in Switzerland and m Britain. In Britain, 
the cabinet resigns if a bill mtroduced by it is defeated in Parlia* 
ment, or if a bill introduced by a private member is passed by 
Parliament against its opposition In Switzerland, members of 
the Federal Council are not expected to resign because a bill 
introduced by them, however important it may be, has failed of 
passage in the Federal Assembly ^ They simply drop the matter, 
or remodel the bill to meet the criticism which has caused its 
defeat It is a non-parliamentary Executive because (i) its mem- 
bers are not members of the Legislature ; mdeed, when chosen 
Federal Councillors they resign their seats in the Federal As- 
sembly and (ii) their term of office is fixed , the Federal Assembly 
has no power to dismiss them out of hand The Swiss Executive, 
therefore, combines the merits of both types of Executive, viz 
responsibility and stability Thud, it is not based upon a party 
majority in the legislative bodies , - its members ‘ are elected 
not only from different party groups but from party groups fun- 
damentally opposed to each other ’ Its non-partisan character 
makes it possible for the Council to be virtually a permanent 
body. While it is elected afresh every four years the old members 
are often re-elected if they are willing to serve Some members 

Brooks, op cit , p 127 - iBid , p 127 
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o£ the Counal hkve held office as long as thirty-two yeais ^ If it be 
asked, how tiiey are able to work together without much fnction, 
the explanation lies in ihe pohtical sense of the Swiss, in their 
ability to understand and practise compromise in Politics 

The Swiss Executive has indeed earned the admiration of 
many competent observers The opinion of Bryce ^ is typical 

‘ It provides says he, ‘ a body which is able not only' to in- 
fluence and advise the ruling Assembly without lessening its 
responsibility to the citizens, but which, because it is non-partisan,, 
can mediate, should need arise, between contending parties, 
adjusting difficulties and arranging compiomises in a spirit of 
conciliation It enables proved administrative talent to be kept 
in the service of the nation, m'espective of the personal opinions 
of the Councillois upon the particular issues which may for the 
moment divide parties . . It secures continuity m policy and 

permits traditions to be formed ’ ' 

The Legislatuie 

The Federal Assembly is a bicameral body, composed of the 
Council of States (the upper Chamber) and the National Council 
(the lower Chamber). 

The Council of States is composed of 44 members, two from 
each full canton and one from each half-canton. The method 
of choice and the term of office of the members are decided by 
the cantons As a matter of fact in all but four cantons, the 
members are elected by the people , in the exceptional four can- 
tons they are elected by the cantonal Legislatures Their terms 
of office are four years in fourteen cantons, three in eight, and 
one in three ^ 

The National Council consists of 194 members, elected for 
four years by projDortional representation ^ Every male citizen 
who has leached the age of twenty years, and who is not excluded 
from tile rights of active citizenship by the laws of the canton in 
which he is domiciled, has the right to take part in elections 
Each canton elects a member for every twenty thousand inhabit- 
ants , but no canton, however small its population, is without at 
least one representative Every Swiss citizen entitled to vote is 
eligible for membership of the National Council. 

^ ibid , p 106 

- Modem Democracies, Vol I, pp 398-9 

® W E Rappard, The Government of Switzerland, p 59 
There are some cantons which) return only one member each, in these- 
there is, of couise, no proporfional representation 
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The two Chambers have absolutely equal powers, at any rate 
in theory No measure can be enacted which has not been ap- 
proved by both This is a unique feature Authorities, how'cvei 
tell us that, m practice, the Council of States has become defin- 
itely inferior in importance , it is more? inclined to concessions 
than the National Council. ' ' 

The constitution states expliatly that subject to the rights 
leserved to the people and to the cantons, the supreme power of 
the Confederation shall be exercised by the Federal Assembly 
This IS a significant fact , it means that the Legislature is supreme 
so long as it retains the confidence of the people Its decisions 
are not subject to any executive or judicial veto It passes laws 
on federal matters and revises the constitution (subject to the 
powers reserved to the people) Its consent iS' necessary for treaties 
with foreign States, for the declaration of war and the conclusion 
of peace The enactment of the annual budget, the approval of 
State accounts and decrees authorizing loans are included among 
its powers It is vested with a general supervision of federal ad- 
ministration and of the Federal Court It decides conflicts of 
jurisdiction between the fedeial authorities Finally, it elects the 
Federal Council, the Federal Tribunal, the Chancellor, and the 
Commandei-in-Chief of the federal army In respect ot other 
ofiices also, the Legislature may be vested by federal legislation 
with the right of election or confirmation 

The two chambers meet separately for all purposes except 
for electing the officers mentioned, exercising the right of pardon, 
and pronouncing on conflicts of jurisdiction, when they meet in 
joint session 

The Judiciary 

The constitution provides for the establishment of a Federal 
Tribunal, the Bundesgeucht, for the administration of justice 
in federal matters Judges are elected by the Federal Assembly 
Any Swiss citizen eligible for election to the National Council 
may be elected a member of the tribunal, provided he is not a 
member of the Legislature or holder of any other office simulta- 
neously The number of judges and the organization of the court 
are detei mined by law At present there aie 24 judges Their 
term of office is six years , by custom the members of the tri- 
bunal are re-elected as long as they care to serve 
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The jurisdiction of the tribunal covers all civil suits between 
the Confederation and the cantons or between the cantons them- 
selves It also covers all suits brought by an individual or cor- 
poration against the Confederation, and suits between a canton 
and an individual or corporation, if either party demands it and 
if the matter in dispute reaches the degree of importance to be 
prescribed by federal legislation. The Federal Assembly also 
has power to enlarge the jurisdiction of the tribunal ; this power 
has been used so freely by the Assembly that the Tribunal has 
now a large appellate jurisdiction in civil suits brought up from 
■cantonal courts. Finally, it now functions also as an administra- 
tive court. 

The Swiss Federal Tribunal is, however, less powerful than 
the Supreme Court of the U. S A. because it has no power to 
declare fedeial laws unconstitutional The constitution express- 
ly Saysi that the Federal Tribunal shall administer the laws 
passed by the Federal Assembly and such decrees of that Assem- 
bly as are of general application Clearly, this means that the 
cantons have no safeguard against encroachment on their powers 
by the Federal Government The danger is lessened by the fact 
that the methods of popular legislation prevalent in Switzerland 
provide ample facilities for a majority of the cantons to prevent 
a federal law from coming into effect 

§4 THE REFERENDUM AND THE INITIATIVE 

Of the many democratic institutions in Switzerland, the one 
that most deserves study is the popular voting upon laws by 
means of the referendum and the initiative. The referendum 
consists of the submission to the people, for approval or rejec- 
tion, of a law passed by the Legislature The initiative is the 
right of private citizens to bring forward a proposal of a constitu- 
tional or legislative character for the decision of the whole people. 

The referendum is of two kinds, compulsory and optional 
It is compulsory when every law passed by the Legislature must 
be submitted for the approval of the people , optional when a 
bill passed by the Legislature need be referred to the people only 
on demand by a prescribed number of people In the Federation, 
the referendum, we have seen, is compulsory in respect of con- 
stitutional laws. It IS optional in respect of ordinary laws : 

^ Article 113 
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‘federal laws are submitted for acceptance or rejection by the 
people if a demand be made by 30,000 . . citizens or by eight 

cantons. Federal decrees which are of geneial effect and are not 
urgent are likewise submitted on demand ’ 1 The interpretation 
of what is of a general naturd and what is urgent is left to the 
Legislature In the cantons, the compulsory form of referendum 
has been gradually prevailing over the optional It is in use in 
all the cantons for amendments to the constitution’ and in several 
for the adoption of ordinary laws as well The referendum 
Whether compulsory or optional) is used in all cantons, except 
one, for the adoption of ordinary laws 

The initiative, as has been noted earlier, is in use in the Fed- 
eration for constitutional laws in two forms, the formulated and 
the unformulated ; it is not used in the Federation in respect of 
ordinary laws It is in use in all cantons, except one, for cohsti- 
tutional laws , and in all except three for ordinary legislation 
The machinery of the referendum and the initiative in 
Switzerland is roughly as follows In the case of the compulsory 
referendum, the procedure is simple Once or twice a year, some- 
times more, the people are called upon to vote by secret ballot 
in their communes upon the proposals adopted in the interval 
by the Federal Assembly or the cantonal Legislature With the 
optional referendum some preliminary formalities are necessary 
Within a period of from one to twelve months (go days in 
respect of Federal laws) citizens who desire the rejection of a 
law must collect the number of signatures required by law (in 
some cantons as few as 500, in the Federation as many as 30,000) 
The date for the popular voting is then fixed, normally allow- 
ing a sufficient interval to permit the supporters and opponents 
of the proposal under reference to place their arguments before 
the people If the vote is against it, the matter is referred bv the 
Executive to the Legislature. This body, after examining the 
correctness of the returns, passes a resolution declaring its act 
to be void The procedure for the initiative petition is much 
the same as for the optional referendum, except that here the 
signatures are obtained for a new law, not for cancelling a 
law passed by the Legislature Invariably, too, opportunity is 
afforded to the Legislature to express its opinion on the proposed 
law, and to suggest counter-proposals, if it so desires. ' ' 

^ Article 89 , italics ours 
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If we take into account the referendum and the initiative 
relating to federal matters only, from 1848-1935 the Swiss people 
were called to the polls one hundred and twenty-three times to 
express their opinion on some piece of constitutional or ordinal y 
legislation ; that is, an average of about 1 • 4 times a year ^ In 
cantonal matters, these methods have been used oftener. The 
experience of their working shows that, in general, (i) the effec- 
tive influence of the initiative is less than that of the referendum ; 
(ii) where the referendum is Optional, it is little resorted' to ; 
{ill) the proportion of tlie people who vote at a referendum is 
less than that for ordinary elections, suggesting that people are 
more willing and qualified to choose between men than between 
laws ; and {iv) the people show a tendency to reject radical 
measures , a good example is the rejection in 1922 of an initia- 
tive proposal to impose a special tax on property in e’xcess of 
80,000 francs 2 

Finally, from all accounts, it is clear that the referendum and 
the initiative have come to stay in Switzerland, the Swiss being 
on the whole satisfied with their experiments in direct demo- 
a'acy Defects indeed there are occasionally, influenced by local 
rivalries, the people use the referendum and the initiative as 
instruments of a narrow conservatism or demagogy But, never- 
theless, on the whole they are valued, particularly as useful 
agencies of civic education and as tlie surest methods of dis- 
covering the real wishes of the people , they are excellent baro- 
meters of the political atmosphere Foreign students of the Swiss 
constitution also agree that the methods of populai legislation 
have worked successfully in Switzerland, the Swiss people being 
well qualified by intelligence and knowledge of public affairs, 
their non-partisan and independent spiiit and their conservative 
nature, to profit by them^ It is indeed the excellence of indi- 
vidual chai acter that has made Switzerland ,the envy and pattern 
of modern democracies 

‘ Survey the countries of the world ’, writes Dubs , ^ ‘ you may 
find elsewheie greater political achievements, but assuredly in 
no country will you meet so many good citizens of independent 
opinions and sound practical judgement ; nowhere so great a 

^ Rappard, op cit , p 71 

” American Political Science Review^ 1923, p 445 

® Bryce. Op cit , Vol I, pp 448-53 

^ In his Manuel de droit puhhcy cited by Bonjour in Real Democracy in 
Operation^ p 17 
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numbei of public men who succeed in fulfilling- then functions 
in minor spheres with dignity and shill , nowhere so large a 
proportion of persons who, outside their daily round, interest 
themselves so keenly in the ivelfare and in the difficulties of their 
fellow citizens * 
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CHAPTER XXI 


TOTALITARIAN STATES 

§1 GERMANY THE WEIMAR CONSTITUTION 

The government of Germany today is formally based i on 
what IS known as the Weimar constitution, i e ^the constitution 
framed at Weimar in 1919. Fundamental changes have been 
made in that constitution since the rise of the Nazis to power, so 
fundamental indeed that its makers would hardly recognize their 
handiwork in its present modified form Nevertheless, for a 
proper understanding of the present situation, it is necessary to 
describe the essential features of the Weimar constitution 

Under the Weimar constitution, Germany was a federal State 
composed of eighteen states (or, more properly, territories. Lan- 
der). 

The constitution could be amended by legislation, but only 
if an amendment was passed by a two-thirds majority of the 
members of the Reichstag 2 present (provided too that at least 
two-thirds of the legal total of members were present) and by a 
two-thirds majority of the votes cast in the Reichsrat^ If the 
necessary majority in the Reichsrat was not reached, and within 
two weeks the Reichsrat demanded an appeal to the people, the 
amendment had to be submitted to the people and the consent 
x)f a majority of the voters was necessary The constitution could 
also be amended on the initiative of one-tenth of the qualified 
voters, supported, on a referendum, by a majority of the voters. 

The constitution enumerated the powers of the Federal Gov- 
ernment and left the residue with the states The powers given 
to the Federal Government, however, were so many that the 
states became relatively unimportant in the federal system. The 
Federal Government had exclusive legislative powers on such 
subjects as foreign relations, colonial affairs, nationality, freedom 
of domicile, immigration and emigration, military organization, 

* F Ermarth, The New Germany, p 46 ‘The Weimar constitution has 
never been formally abrogated The German courts continue to apply it 
and refer e'^pressly to those provisions that are still in force ’ 

* The lower House of Parliament • The upper House of Parliament 
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the monetary system, customs, and posts and telegraphs. It had 
concurrent powers regardmg civic rights, penal law, judicial 
procedure, passports, poor relief, the press, associations and as- 
semblies, population questions, public health, labour laws, com- 
merce, weights and measures, paper money, banking and ex- 
change, traffic in foodstuffs, luxuries and articles of daily neces- 
sity, industry and mining, insurance, navigation and railways. 
If there was a conflict between federal law and state law on a 
concurrent subject, the former prevailed In cases of doubt the 
Supreme Court decided the matter. Where there was need for 
the issue of uniform regulations, say in respect of sanitary ad- 
ministration or the maintenance of public order and security,, 
the Federal Government could pass laws on these matters 'It 
could by legislation lay down iundamental principles governing 
the rights and duties of religious associations, education, the 
conditions of service of officials and the land laws Finally, its- 
taxation power was practically unlimited , it was only required 
to have some consideration for the financial requirements of the 
States Add to this the fact that the federal laws were for the 
most part carried out by the state authorities, subject to the 
Federal Government’s instructions and supervision, and the enor- 
mous power of that Government is obvious No wonder that 
many competent observers considered Weimar Germany (though 
technically federal) to be in effect a unitary State ^ 

The Executive . 

The chief executive authority was vested in the President,, 
elected by popular vote (the vote being given to men and women 
of twenty and over) for seven years. Any German who had com- 
pleted his thirty-fifth year was eligible, and the details of the 
election were determined by law The President was eligible for 
re-election He could be removed from office before his term was 
over by impeachment before the supreme judicial court, or by a 
resolution of the Reichstag supported by a two-thirds majority 
and ratified by a popular referendum If, however, the people 
did not ratify the resolution by a majority, their refusal operated 
to re-elect the President for a full seven-year term and the Reich- 
stag which proposed the recall was dissolved. On paper the 

^ See A L Lowell, Greatef European Governments, p 285, and the 
authorities cited therein 
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poweis of the President were considei ablest he had command 
over the army and the navy , he represented the State in foreign 
affairs and concluded treaties with the consent of the Reich- 
stag ; he appointed and dismissed officials, where no other system 
of doing so was prescribed by law , he could make use of the 
armed forces to compel a state to fulfil the duties imposed on it 
by the constitution or the laws of the Reich ; he could take steps 
to restore public security and order in case they were seriously 
■disturbed and for this purpose abrogate the fundamental rights 
■of the people (such as personal liberty, seo-ety of correspondence, 
freedom of speech, publication and association, and property) ; 
and, finally, he had power to grant pardon. But, as in France, 
all orders and decrees of the President required for their validity 
the counter-signature of the Chancellor, or a minister, who was 
really responsible to Parliament In other words, the principle 
•of ministerial responsibility made the President the nominal 
head of the State , and in this respect he was like the French 
President and the English king. 

The Government of the Reich consisted of the Chancellor 
and ministers The President appointed and dismissed the Chan- 
cellor ; and on the latter's recommendation, the ministers It was 
expressly provided by the constitution that the Chancellor and 
the ministers required the confidence of the Reichstag m the 
administration of their office Any one of them had to resign 
‘ should the confidence of the Reichstag be withdrawn by an 
express resolution Although the Chancellor laid down the 
general course of policy, each minister conducted the branch of 
administration entrusted to him and was personally responsible 
for It to the Reichstag It was thus possible for tlie Reichstag 
to vote want of confidence in a single minister, as well as in the 
cabinet as a whole The German Executive was thus a parlia- 
mentary one, on the model of the English and the French. 

The Legislatuie 

The Parliament was bicameral, consisting of the Reichsrat, 
•or upper House, and the Reiclistag or lower House 

The Reichsiat had 66 members, each state sending one or 
more members of its ministry yi in the ratio of one member for 
every million inhabitants, with the qualification that every state 

* Half of the representatives of Prussia had to be appointed from among 
the Prussian provincial administrative authorities ‘ 
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hnd at least one representative and no state, however large, had 
jnore than two-fifths of the total number. This latter provision 
was obviously intended to prevent Prussia, ,with about three- 
fifths of the population of Germany, from dominating the 
chamber. The Reichsrat was intended to function rather as a 
preliminary chamber than a revisory one bills introduced by 
the Government were first placed before the Reichsrat If the 
Reichsrat disagreed with tlie Government, the Government could 
still introduce them in the Reichstag, but in doing so had to 
state the divergent opinion of the Reichsrat Similarly, the 
mimstry was bound to introduce in the Reichstag bills initiated 
by the Reichsrat, even though they were opposed to them , but, 
in doing so, they could place before the Reichstag tlieir own 
point of view The Reichsrat also had a suspensive veto over the 
bills passed by the Reichstag suspensive, because it could only 
-delay the passing of a bill for leconsideration by the Reichstag, 
and, with the President concurring, have it referred to the people , 
Its refusal to pass a bill would not by itself prevent it from 
becoming law 

The Reichstag was elected by universal, equal, direct and 
secret suflxage, by all men and women over twenty years of age, 
in accordance with the principle of proportional representation. 
The total number of members was not fixed, but varied with the 
number of votes cast at the election, one representative being 
assigned to every 60,000 votes cast The actual number of mem- 
bers has varied from 466 to 647 The term was four years, al- 
though the body could be dissolved earlier— not exceeding once 
for the same cause— by presidential decree The Reichstag had 
power to pass laws (subject to the suspensive veto of the Reichs- 
rat, and the power of the people to veto tlie laws) , it could 
amend the constitution (subject, again, to the powers of the 
Reichsrat and the people already described), control the Execu- 
tive, ventilate grievances, and discuss any matter of public im- 
portance The declaration of war and the conclusion of peace, 
alliances and tieaties with foreign States required for their vali- 
dity the consent of the Reichstag 

The Judicimy 

The judicial system recognized two series of courts, the ordin- 
ary and the administrative 
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Judges were appointed for life and held office during good 
behaviour , they could not be removed from office or transferred 
or retued against their will except by virtue of a judicial deci- 
sion and for the reason and in the manner prescribed by law. 

There was also a special tribunal (the Staatsgerichtshof) to 
try impeachments against the President or the ministers, and 
settle questions arising under the constitution (such as inter-state 
disputes and conflicts between the Federal Government and 
states) 

Notewo7thy features of the Weimai constitution 

The Weimar constitution thus provided a full-grown demo- 
cratic constitution universal suffrage with provision for minority 
representation, a parliamentary Executive, popular initiative 
and popular veto on laws, and the direct selection of the head 
of the State being its essential features There are two other 
features, which may be briefly mentioned 

(i) An elaborate bill of fundamental rights for the citizen, 
such as personal liberty, the secrecy of correspondence, freedom 
of speech, press and association, and the like In practice this 
failed to give any security of the kind contemplated 

[li) Workers’ councils and National Economic Councils ^ 

‘ The wage-earners and salaried employees are entitled to be 
represented in local workers’ councils, organized for each estab- 
lishment in the locality, as well as in district workers’ councils, 
organized for each economic area, and in a national workers’ 
council, for the purpose of looking after their social and econo- 
mic interests 

* The district workers’ councils and the national workers’ 
council meet together with the representatives of the employers 
^nd with other interested classes of people in district economic 
councils and in a national economic council for the purpose of 
performing joint economic tasks and co-operating in the execu- 
tion of the laws of socialization The district economic councils 
and the national economic council shall be so constituted that 
all substantial vocational groups are represented therein accord- 
ing to their respective economic and social importance 

‘ Drafts of laws of fundamental importance relating to social 
and economic policy, before introduction into the Reichstag, 
shall be submitted by the ministry to the national economic 
’ council for consideration The national economic council has 
the right itself to propose such measures for enactment into law. 

* Article 165 
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I£ the ministry does not approve them, it, shall, nevertheless, 
introduce them into the Reichstag together with a statement o£ 
Its own position The national economic council may have its 
bills presented by one o£ its own members before the Reichstag ' 

The full complement of workers’ and national economic 
councils contemplated by tlie makers of the constitution never 
came into existence In 1920, however, a national economic 
i council was established on a provisional basis, with 326 mem- 
j bers representing various economic groups, such as agriculture, 
j industry and commerce, and with advisory powers The Geiman 
Economic Council has inspired the creation of similar bodies 
in other countries in Europe and elsewhere A suggestion to 
create a body on similar lines in India was made by Sir Arthur 
Salter in a report submitted to the Government of India in 1931 , 
the suggestion, however, was not adopted 

, §2 RECENT CHANGES IN GERMANY 

The primary reasons for the failure of the Weimar Republic 
and the use of the dictatorship of Hitler have been explained 
elsewhere ^ Contributory , factors were the humiliation conse- 
j .quent on defeat in the Great War and the vindictive treaty 
1 of Versailles, the economic depression, the lack of a continuous 
democratic tradition in Germany, the inability of the democratic 
Governments to solve the problems which they had to face, and 
the dynamic leadership of Hitler Suffice it here to say that 
Hitler rose to power as the leader of the National Socialist party, 
which secured the largest number of seats (secured by any single 
party) in the Reichstag in the elections held in July 1932, and 
again m November of that year— though it still had no majority 
On 29 January 1933, Hitler was made Chancellor The Reichs- 
tag was dissolved, and in the elections of March of that year 
his party secured 288 seats out of a total of 647 Allying itself 
with the Nationalist Party, it had a working majority of fifty-two 
per tent The new Reichstag passed on 24 March 1933 (by the 
lequired two-thirds majority for passing constitutional laws) the 
Enabling Act ‘ to end the distress of Reich and nation ’ Its im- 
portant provisions were 

(i) National laws can be enacted by the Reich cabinet as well 
as in accoi dance with the procedure estabKshed in the constitu- 

* See above, ch XV, §7 
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tion This applies also to the laws refeaTed to in Article 85, 
paragraph 2 (the power to enact a budget) and in Article 87 (the 
powder to borrow) of the constitution 

(li) The laws enacted by the Reich cabinet may deviate from 
the constitution in so far as they do not affect the position of 
the Reichsrat and the Reichstag The powers of the President 
remain untouched 

(til) Treaties of the Reich with foreign States which concern 
matters of national legislation do not require the consent of the 
bodies participating in legislation The Reich cabinet is em- 
powered to issue the necessary provisions of these treaties 

This is a remarkable law, for, taken together with the fact 
that the members of the ministry were the choice of the Chan- 
cellor, It virtually meant the concentration of all legislative 
power in the hands of one man. Hitler 

Under the powers vested in him by this law. Hitler has 
rapidly transformed the structure of the German State Today 
Germany is a unitary State, the independent powers vested in 
the states having been abolished in 1934 The Legislatures in 
the states have been dissolved, and the states are governed by 
high commissioners appointed by the Chancellor of the Reich, 
and subject to his orders The Reichsrat, the federal upper 
House, has no raison df-itie and, consequently, has been abo- 
lished The head of the State is styled Leader and Chancellor ; 
this office combines in itself the former offices of President and 
Chancellor The nominal and the real heads of the State aie 
thus combined in one person There is a cabinet to assist the 
Leader ; its members are appointed and dismissed by him The 
Reichstag continues to exist , its members all belong to one party, 
since all parties other than the National Socialist have been 
abolished by law. There is therefore no opposition. The Reichs- 
tag meets seldom ; when it does meet it does little else besides 
applauding a speech by Hitler. It has delegated the function of 
law-making to the ministry by a new Enabling Act (1937) ; this 
Act has been so framed as to give the ministry unrestricted power 
to pass any laws it thinks necessary for the good of the State 
The civil and j'udicial services of the State have been reorganized 
to ensure that tliey will be thoroughly loyal to the pohcy of the 
new State 
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§3 NAZI GERMANY 

^ 1 

Nazi Germany is characterized by five important features 
(i) It IS totalitarian The State is all-inclusive It offers an 
answer to all questions, a solution to all problems This feature 
follows from the first principle of National Socialist philosophy, 
that the State is an end in itself, and the individual but an 
instrument to enable it to realize that end The individual, 
therefore, can have no fundamental rights , he has only funda- 
mental duties. 

The control of the State over the individual and the group 
expresses itself in several ways Freedom of speech and associa- 
tion is abolished All means of moulding public opinion— the 
press, the theatre, the cinema, the radio, the school and the 
university— are strictly controlled by the State. All trade unions, 
and political parties, with the exception of the National Social- 
ist party, have been destroyed As far as possible, every form 
of social organization that is capable of influencing the attitude 
and the opinion of the members of the State, social, political 
and economic, is brought under a leadership which is fully in 
sympathy with the attitude of the dominant party. Youth asso- 
ciations, cultural, sports and reaeational bodies, co-operative 
societies, are all brought under the influence of the State In 
October 1933, a Reich Chamber of Culture was set up under 
Dr Goebbels This consisted of seven chambers, each dealing 
with some aspect of cultural life (literature, the press, the radio, 
the theatre, music, art, the cinema) ^ Each of these has a presi- 
dent and an executive board, and includes professional organiza- 
tions from the whole of Germany The presidents come together 
from time to time and meet as the Reich Advisory Board of 
Culture 2 Essentially the purpose of this elaborate organization 
IS, as Goebbels has said, ‘ tlie uniform moulding of the will ' in 
the direction of National Socialism, and to put down all inde- 
pendent rights, criticism and opposition It has also been sought 
to bring the churches under control 

In respect of economic life, the Minister of Economics has 
been empowered to carry out within his jurisdiction all mea- 
sures that he considers necessary to foster the German national 
economy The type of control that is thus exercised may be 
illustrated from the regulation of agriculture In 1933, a sort of 

^ S H Roberts, The House that Hitler Built, p 241 = ibid 
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agricultural guild, known as the Rcicli Estate for Food Produc- 
tion, was set up, an autonomous public body with wide powers 
,to put agriculture on a sound footing. 

Everything to do with agriculture came under its control It 
could regulate production of all crops, it could alter or fix prices, 
it could organize distribution, it could reduce rates of mortgage, 
it could prevent industry making undue demands on agriculture , 
and, not least, it could enforce its decisions by penalties of im- 
prisonment, fines up to £8,000 sterling, and by forbidding guilty 
persons to work on the land at all It took over all associations, 
^co-operative bodies, and trading groups in any way connected 
with agriculture ’ ^ 

(li) It is a one-party State, only the National Socialist Party 
being legally recognized The Party is declared by law to be ‘ the 
bearer of the , idea of the German State and inseparably con- 
nected with the State ’ Its emblem, the swastika, is the emblem 
of the State , its leader, the head of the State Numerous powers 
^ are transferred to tlie party organizations, such as the right of 
^appointing municipal councillors, selecting jurors and members 
of the school boards, investigating public records and consulting 
with State authorities on practically every matter ’.2 Members 
of the party are accorded various privileges, such as preference 
in employment, reductions in railway rates, and so on. ‘ In giving 
high school marks, the school authorities have to take into con- 
sideration the activities of the pupils in the youth organization ’ s 
, (tit) It IS a ‘ folk State ’. This is directly related to the racial 
theory which lies at the root of the National-Socialist conception 
of the State The theory has two elements —(a) The * blood ’ 
of a social group, a race, determines its total outlook and mode 
of thought This is as complete a denial of other influences in 
the make-up of a nation’s life as Marx’s materialistic interpreta- 
tion of history, which makes the mode of production determine 
everything (b) The Nordic race, to which family the Germans 
belong, has to its credit the finest qualities of men and the 
greatest achievements of history It follows, therefore, that if 
the nation is to be united, and keep up and improve its own 
record of achievements, it is essential to maintain the racial 
purity of the State. Members of other races, especially of inferior 
r^ces like tire Jews, should have no place in the State. The Jews 
have, therefore, been deprived of much of their property, and 

* ibid , p 193 - Ermarth, op cit , p 65 ® ibid , pp 67-80 , 74 
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of opportunities for earning a living in Germany. Marriages 
between citizens of German or kindred stock and Jews are also 
prohibited 

' (iv) It IS a ‘ leader State 

‘The principle which made the former Prussian army an 
admirable instiument of the German nation wrote Hitlei,i ‘ will 
have to become the basis of our statal constitution, that is to say, 
full authority over his subordinates must be invested in each 
leader and he must be responsible to those above him ’ 

Frankly, German politics is based on the principle that every 
citizen is directly or indirectly responsible to Hitler for his life 
and conduct. The Government is, theiefore, a dictatorship The 
actions of the Leader are above criticism , tliey must be right 
The consent of the masses is helpful, but not essential, for the 
continuance of the Government Demoaacy is a show, and so 
is the theory of separation of powers The concentration of 
powers in one leader is necessary for the eiliciency of the State , 
therefore his ivill must be law 

(v) It follows that all those who oppose the will of the Leader 
in any way must be compelled by force to obey the Leader, or, 
m tlie alternative, be put aside in what are known as concentra- 
tion camps, or otherwise denied opportunity to oppose his will. 

§4 ITALY THE CORPORATIVE STATE^ 

The history of modern Italy begins with the completion of 
ber national unity in 1870, due to the efforts of three great men, 
Cavour, Garibaldi and Mazzini. The genesis of her constitution 
may, however, be traced earlier, to tlie Statuto granted by King 
Albert of Sardinia to his people in 1848, and later extended to 
the whole of Italy, when Sardinia expanded, so to say, over the 

^ Mem Kampf (tr J Murphy), p 375 

^ Conditions m Italy from 24 July 1943, when Mussolini fell from power, 
are rather obscure A new Cabinet, with Marshal Badoglio as Premier, was 
sworn in on 26 July , one of its very first decisions was to dissolve the Fascist 
party A Naples message dated 13 November (The Hindu, 14 November 1943) 
said that Badoglio had organized a ‘technical’ government consisting of himself 
as Premier and a senes of Under-Secretanes expert in the business of ad- 
ministration ‘This makeshift move has been forced by the* flat refusal of 
any member of the anti-Fascist political parties led by Count Sforza to joirl 
^ United Front Government as long as King Victor Emmanuel remained on 

throne Men who have been associated with Marshal Badoglio m the new 
Government will play no political part ’ King Victor Emmanuel has since 
retired 

The constitution and the corporative structure outlined in the text refer to 
the position in Italy before the fall of Mussolini 
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rest of Italy, The Statu to has indeed been considerably modi- 
fied, espeaally since the Fascist Revolution of 1922 Instead of 
the liberal demoa'atic constitution which it established, there is 
now an authoritarian regime in Italy, brought about, however, 
by a series of constitutional amendments to the Statute. That 
document provided no special machinery for amending the con- 
stitution , it was taken for granted that it could be amended 
by the ordinary law-making body. It is noteworthy that Italy 
is one of the few States which have, at one and the same time, 
a ‘ written ’ and a flexible constitution 

Italy is a unitary State The head of the State is the king , the 
succession to the throne is vested in the House of Savoy and 
regulated according to Salic Law, by which only male heirs 
aie lecognized The king, like his English counterpart, is a con- 
stitutional ruler, being bound to act on the advice of the Prime 
Minister 

According to the constitution (as modified up to July 1943), 
the Piime Minister, designated ‘Head of the Government’^ 
(Duce), is appointed by the king and is responsible to him for 
the policy of the Government The Duce chooses the other minis- 
ters, who are responsible to /ziin , besides, he directs and co- 
ordinates their activities His consent is necessary before any 
business can be consideied by Parliament If either Chamber of 
Parliament rejects a measure, he may require it to be reconsidered 
after three ^months, without discussion, and to be voted upon by 
ballot. He may require that even though a bill is rejected by 
one chamber, it be considered and voted upon by the other With- 
out the consent of Parliament, he may promulgate decrees having 
the force of law , they must, however, be published immediately 
and leferred to Parliament within two years 

The Head of the Government is advised by the Fascist Grand 
Council. In its oiigin, this Council was a purely party organ ; 
it has now been given a legal status as part of tlie governmen- 
tal machinery. It consist of (i) life members, the surviving mem- 
bers of the quadrumvirate who led the march on Rome in 1922 , 
(ii) ex officio membeis, the ministers, the presidents of the 
Senate, of the Italian Academy, and of the various confedera- 
tions, 1 and the higher ofiicials of the Fascist party , and (ut) 
nominated members, appointed normally for three years by the 

' Explained below 
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Head of the Government horn among those who have' reridered 
meritorious seiwice to the nation or to the fascist revolution^ 
The Head of the Government is the president of the Council 
The Council has a threefold function It appoints the chief 
officials of the party, including the Seaetary-General It prepares 
a list of people to succeed the Head of the Government in case 
any mishap befalls the present incumbent It is an advisory 
body to the Crown and to the Head of the Government on 
matters of administration 

The Parliament consists of two chambers, the Senate and the 
Fascist and Corpoiative Chamber 

The Senate has 543 1 members With the exception of the 
princes of the royal blood, who are members of the Senate, its 
members are nominated for life by the lang on the advice of the 
Head of the Government from specified categories of citizens 
These include the higher dignitaries of the Church, ministers, 
generals, admirals, ambassadors, the Attorney-General, members 
of the Royal Academy, persons who have for tliree years paid 
3,000 lire in direct taxes and those who have in any capacity 
rendered meritorious services to the nation According to the 
Statuto, the Senate has equal powers with the Lower House ex- 
cept in one respect • it cannot initiate money bills In practice it 
has always been ineffective, much more so since the advent of 
the fascists to power , for the real power in modern Italy rests- 
with the Executive and not with the Legislature 

The Fascist and Corporative Chamber is a recent creation, 
having met for the first time on 23 March 1939 Its composition 
IS so closely related to the economic structure of the State based 
on the corporative principle that it is best explained after out- 
lining that structure 

Coiporative sti uctw e 

It will be remembered that fascism as a political and econo- 
mic theory does not share in the socialist belief of a class war , 
on the contrary, it believes tliat employers and workers are 
partners in one. social function, viz production The corporative 
structure is an attempt to translate this fascist belief into prac- 
tice. It is based on the principle that employers and workers 
must be organized into associations approved by the State, and 

* On 28 October 1939 
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that through these associations their participation in national 
production must be regulated and controlled Its main institu- 
tions are - 

(^) Syndicates For every trade or occupation in a district, a 
syndicate of employers and one of workers may be formed and 
may secure legal recognition Only one syndicate may be recog- _ 
nized for each category and in each district. Legal recognition is 
granted if the syndicate concerned satisfies certain conditions If 
It is a syndicate of employers, it must consist of members em- 
ploying at least io% of the workers in some branch of trade in 
the district , if it is an employees’ syndicate, its members must 
include at least io% of the workers in the particular trade and 
district. Among its objects must be not only the general further- 
ing of the economic interests of its members , it must also take 
an active part in their technical instruction and in their reli- 
gious, moral, and national education, and support of charitable 
foundations open to them The legally recognized syndicate is 
subject to State control in several ways , e g. the election of its 
president and its secretary must receive the approval of the State 
before they can take up their duties It is empowered to repre- 
sent legally the particular division of employers or employees 
for which it has been formed, to levy contributions not only from 
members but from the whole category of employers or workers 
whom It represents , to defend the inteiests of its members in 
disputes adjudicated in labour courts ; and finally, to negotiate 
collective labour contracts binding upon all those engaged in 
the trade within the aiea of its jurisdiction. The contracts must 
cover such matters as their own duration, disciplinary regula- 
tions, houis of woik, weekly rest, annual holidays with pay, 
wages, and the treatment of workers in cases of sickness 

(n) Federations Syndicates of employers and syndicates of 
workers are grouped separately into federations to co-ordinate 
the activities of the syndicates, each with a council, an executive 
committee and a president or secretary. 

{in') Confederations The federations are in turn organized 
info nine confederations. Four of these represent employers in 
Industry, Agriculture, Commerce, and Credit and Insurance, 
four represent workers in these same fields ; the ninth represents, 
professional men and artists. Each confederation has a national 
congress and a governing body. 
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(iv) Coipomtions Up to 'this point the employers and work- 
ers are organized separately in parallel organizations They are 
brought together in the ' corporations of category each consist- 
ing of an equal number of representatives from employers and 
workers m a particular branch of trade plus a few technical 
experts and members of the Fascist party Each is presided over 
by someone appointed by tlie Head of the Goveinrrient There 
are twenty-two corporations covering such branches of produc- 
tion as fruit-growing, oil, livestock, timber, textiles, forestry, 
paper-making and printing, building, fisheries, water, sea and 
air transport, inland communications, and so on Their function 
is to advise the Government on industrial questions generally 
and, in particular, to help adjust disputes between capital and 
labour, to regulate wages, hours of labour and the conditions of 
employment within their respective branches, and to promote 
vocational education 

(v) The National Council of Corporations This consists of 
the most important members (about 500) of the corporations 
It serves to co-ordinate the activities of the corporations in all 
important matters of economic pohcy and to settle such conflicts 
as may arise between various branches of national economy , for 
instance, between agriculture and industry 

The Fascist and Corporative Chamber 

Now to resume the description of the structure of govern- 
ment The Chamber consists of some 650 members drawn from 
three groups from members of the Grand Fascist Council, from 
the National Council of the Fascist party and from the National 
Council of Corporations The Fascist and Corporative Chamber 
takes the place of the former Chamber of Deputies (abolished 
in 1938). Measures approved by the Grand Fascist Council are 
debated in the Chamber as well as in the Senate As has been 
noted earlier, a bill 1 ejected by the Chamber may, nevertheless, 
be submitted to the Senate for its consideration After three 
months, a rejected bill may be referred to it again for decision 
by ballot (without discussion), but no subject can be discussed 
by the Chamber without the previous sanction of the Head of 
the Government Clearly, the Parliament of Italy merely serves 
to confirm the decisions made by the Executive 
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The Judiciary 

Like most other European countries, Italy has two sets of 
courts, tlie oi dinary and tlie administrative. The Court of Cassa- 
tion IS the highest ordinary court, the Council of State is the 
highest administrative court 

General aspects 

Italy is a fascist State , it is therefore an authoritarian State. 
Authority is exercised for the sake of the community, hut is not 
derived from the community. It is, further, a one-party State 
The constitution is hardly democratic only one political party 
is legally recognized ; the Opposition hardly exists ; the rights of 
free speech, free publication and free association are severely 
curtailed to suit the purposes of the State It emphasizes the 
power of the Executive at the expense of the Legislature The 
State is totalitarian, recognizing no limits to its activity. The 
economic structure and the political structure of the State are 
inextricably connected 

The system of government in Italy is instructive to the stu- 
dent of Political Science as containing many novel features The 
most important of these is, clearly, the corporative structure of 
the State. A second is the intimate connexion between the Party 
and the State. This connexion may be noticed in (z) the com- 
bination in one person of the Head of the Party and the Head 
of tlie Government , (zz) the appointment of the secretary of the 
Party by royal decree on the nomination of the Head of the 
Government ; (zzz) the organization and powers of the Grand 
Fascist Council , . and (zv) the composition of the Fascist and 
Corporative Chamber Finally, the position of the Head of the 
Government, his relations to the ministry and the relations of 
the ministry both to the Head of the Government and to the 
Legislature, if not unique, are not usual in modern constitutions. 

§5 THE CONSTITUTION OF THE U. SSR 

At the beginning of the present century, Russia,^ as she was 
then known, was an autocracy, the Tsar being the source of all 
authority in the State. There were, however, liberal groups in 
the country clamouring for reform Their demand became so 

^ The present name of the State, the Union of Soviet Socialist Republics, 
was first adopted m 1922; Russia is one- (and the most important) unit in this 
federation 
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insistent after the defeat of Russia m the Russo-Japanese war 
(i904*5)> emperor Nicholas II issued a manifesto on 

17 October 1905, granting to his people the fundamental dvil 
liberties— heedom from arbitrary ahest, freedom of opinion, of 
the press, of assembly and organization The manifesto also 
promised an extension of the francliise for elections to the State 
Parliament (the Duma), and announced the ‘ immutable arule 
that no law shall become effective without the approval of the 
State Duma and that tlie elected representatives of the people 
shall be given the opportunity to participate effectively in the 
control over the activities of the officeis appointed by Us [the 
Crown] to ensure the conformity of such activities with the law ’ 1 
The hopes engendered by tins announcement were never ful- 
filled, at the beginning of the fiist World War (igi4), Russia 
still remained an autocracy, the Parliament being > powerless 
either to pass the laws it liked or to control the Executive The 
administration was corrupt , the masses were poor and illiterate, 
and the educated classes were completely divorced from ’them 
The defeat of Russia in the war was a death-blow to the 
monarchy The revolutionary parties in the State exploited the 
opportunity, and the Tsar abdicated on 2 March 1917 This rvas 
the first stage of the Russian Revolution From March to Octo- 
ber, a provisional government, headed by Kerensky and consist- 
ing of ‘ the flower of Russian Liberalism ’, functioned , its author- 
ity, however, was seriously questioned by ladical revolutionary’ 
groups headed by the Petrograd Soviet (Council) of Soldier's* 
and Workmen’s Deputies, deriving their inspiration from the 
communist philosophy of Karl Marx In October came the 
second stage of the Russian Revolution when tlie Bolsheviks- 
(headed by Lenin) captured power and established a socialist 
State They have ever since remained tlie masters of the State 
From 1917 up to the present day the government of Russia 
has undeigone many changes into which it is unnecessary to 
enter in this context It is sufficient to outline the mam features 
of the present constitution adopted on 5 December 1936 

* M T Flonnsky, Toward an Understanding of the USSR, pp ir-12 
This word means ‘majority’ and was first used to indicate the majority 
of the Russian Social-Democratic Labour Party, who differed from the minoritv 
fthe Mensheviks) at tlie Party Congress held in 1903, first over minor questions 
of organization and later also over important issues of social policy^ 
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The USSR is a federal State consisting of sixteen soviet 
socialist republics. 

The constitution can be amended by decisions of the Supieme 
Soviet (the national Pailiament), adopted by a majoiity of not 
less than two-thirds of the votes in each of its cliambers It is 
thus technically a rigid constitution, though the pai ticular method 
of amendment cannot be considered as making it difficult to 
bring about constitutional changes 

The division of powers between the Union and the units 
follows the model of the USA in principle, the powers of the 
former being enumerated and the residue being vested with the 
latter The most important of the subjects decided by the Union 
are war and peace, foreign affairs, admission of new republics 
into the USSR, defence, foreign trade on the basis of State 
monopoly, establishment of national economic plans of the 
USSR, administration of banks, industrial and agiicultural 
establishments, and trading enterprises of all-Union importance, 
admmistiation of transport and communications, direction of 
the monetary and credit system, organization of State insurance 
and laws legarding citizenship of the Union Besides these, the 
Union may also establish fundamental principles for (i) the use 
of land as well as the exploitation of its deposits, forests and 
waters , {ii) the maintenance of public health , and [iii) labour 
legislation 

An interesting, and perhaps unique, feature of the position 
of tile constituent units in the USSR is that they have the 
right freely to secede from the USSR It is doubtful if this is 
of any practical significance, for leaders of the Communist 
Party, including Stalin, have publicly expressed the view that 
the federation of Soviet Republics is but a transition stage towards 
complete unity, and that the light of secession must be inter- 
preted in the light of the need for strengtliening the U S S R - 

The highest executive organ of the State is the Council of 
People’s Commissars elected at a joint sitting of the two cham- 
bers of the Supreme Soviet (the Parliament) and responsible to 

^ Mention may be made of a resolution passed by the Supreme Soviet on 
I February 1944 that the Republics of the Soviet Union should be able to 
establish autonomous relations with foreign countries and to ha\e independent 
army units This suggests that the units will ha\e some voice in foreign 
affairs, though its precise significance is not jet clear 

* Florinsky, op cit , p 91 
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It, and, between ses^pions of the Supreme Soviet, to’ its com- 
mittee, tile Presidium Its poweis include the direction and co- 
ol dination of the work of the federal depaitments ; execution of 
thd national economic plan , the administration of the monetaiy 
and credit system , the maintenance of public older, the defence 
of the interests of the State and of the rights of citizens , general 
supervision in the spheie of relations with foreign States , the 
direction of the general oiganization of the aimed forces of the 
country and the setting up, when necessary, of special com- 
mittees and other administrative oigans to deal with economic, 
cultural, and militaiy matteis It may suspend the orders and 
resolutions of the Councils of People’s Commissars of the consti- 
tuent republics if such orders and resolutions violate federal laws 
or decrees 

The Legislature of the USSR, the Supreme Soviet, consists 
of two Houses, the Soviet (Council) of the Union and the Soviet 
(Council) of Nationalities The Soviet of the Union has 569 
members, elected by the citizens of the Union by territorial dis- 
tricts on tlie basis of one deputy for every 3,00,000 of the popula- 
tion The Soviet of Nationalities has 574 members, elected by 
the citizens of the Union by constituent and autonomous re- 
publics, autonomous provinces, and national regions 1 on the 
basis of twenty-five deputies from each constituent republic, 
eleven deputies from each autonomous republic, five deputies 
from eacli autonomous province, and one deputy from each 
national region The right to vote is given to all citizens, men 
and women, who have reached the age of eighteen, irrespective 
of race and nationality, religion, educational qualifications, resi- 
dence, social origin, property, status, or past activity, with the 
exception of insane persons, and peisons condemned by a court 
to deprivation of electoral rights Every citizen has only one 
vote Voting at elections is by secret ballot The right to stand 
as a candidate for election is given to all voters Candidates are 
nominated by one of the following bodies —public organizations 
and soaeties of working people ; Communist party organiza- 
tions ; trade unions , co-operatives , youth organizations and cul- 
tural societies The term of both Houses is four years, unless 

* The autonomous republics, autonomous provinces and national regions are 
local divisions within the constituent republics with varying degrees of autonomy 
in local affairs 
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tliey are dissolved earlier by leason of irrqconcilable differences 
Ibetiveen them 

The Supieme Soviet exercises all the powers vested in the 
Federal Government, except those delegated by the constitution 
to other organs of that government Normally it meets twice a 
year. The fwo Houses have equal poivers the legislative initia- 
tive belongs in an equal degree to both, and a law is considered 
adopted if passed by a simple majority in each House In case 
of disagreement between the two bodies, a conciliation commit- 
tee, consisting of an equal number of members bom both 
Houses, IS appointed to explore points of agreement , if its 
•decision does not satisfy one of the chambers, the question is 
considered a second time in the chambers, and, if differences still 
continue, the Supreme Soviet is dissolved and a fresh election 
held. At a joint sitting of both Houses, the Supreme Soviet 
elects the Council of People’s Commissars, the Presidium (ex- 
plained below), and the Supreme Court of the USSR —the 
highest tribunal of the land 

The Presidium is an interesting innovation of the Soviet 
constitution It consists of thirty-seven members elected by the 
Supreme Soviet, and continues in office until the election of the 
new Presidium Its functions are primarily administrative, but 
also partly legislative It convenes two ordinary sessions of tlie 
Supreme Soviet a year, and special sessions at its discretion or 
on the demand of one of the constituent republics , it dissolves 
tlie Supreme Soviet when its tivo chambers fail to agree, and 
arranges for fresh elections , it arranges referendums on its 
own initiative or on demand by one of tlie constituent republics , 
in the intervals between sessions of the Supreme Soviet it re- 
moves from office and appoints People’s Commissars, subject, 
however, to subsequent confirmation by the Supreme Soviet ; it 
awards titles, exercises the right of pardon, appoints and replaces 
the high command of tlie armed forces and, in the intervals be- 
tween sessions of the Supreme Soviet, it declares war ; finally it 
has power at any time to order mobilization, ratify international 
treaties and appoint or recall ambassadors It has power to 
interpret existing laws of the USSR, issue decrees and rescind 
decisions and oiders of the Council of the People’s Commissars 
of the U S S.R , and of die Councils of People’s Commissars of 
the constituent republics, in case they do not conform to the 
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law This last provision is a significant one, for, while providing 
against the admitted danger of allowing the Executive un- 
fettered discretion in the making of policy, it leaves the validity 
of executive action to be declared, unlike in Britain and tlie 
United States, by legislative, not by judicial, decision 

The organization of the Judiaary difEers somewhat from that 
prevalent in other States The Supreme Court of the USSR, 
the highest comt in the land, consists of 45 judges’* and 20 
assessors elected by the Legislature for a term of five years The 
judges of lower couits are similarly elected, by primary voters 
or by regional soviets, for a period of three to five' years They 
liiay, however, be recalled by the bodies tliat elected them or 
by a deasion of the higher courts 1 The judges are declared ^ to 
be independent, ‘ subordinate only to the law It is also note- 
woithy that, as in Switzerland, the Supreme Court has no power 
to declare the Union law unconstitutional, for the constitu- 
tion says 3 that ‘in case of conflict between a law of a consti- 
tuent republic and a law of the Union, the all-Union law shall 
prevail 

♦ 

Economic life 

The U S S R,, it will be recalled, is a socialist State. The 
economic foundation of the USSR, the constitution declares, 
consists of the socialist economic system and the socialist owner- 
ship of the tools and means of production, which has been firmly 
established as a result of the liquidation of the capitalist econo- 
mic system, the abolition of private ownership of the tools and 
means of production, and the abolition of the exploitation of 
man by man. Socialist property takes two forms State property 
and the property of collective faims and co-operative organiza- 
tions The land, its deposits, waters, forests, mills, factories, 
mines, railways, water and air transport, banks, means of com- 
mumcation and State farms are State property Public enter- 
prises in collective farms and co-operative organizations, with 
their livestock and equipment and products raised or manu- 
factured by tliem, form the property of the collective farms and 
co-operative organizations 

Industry, tiansport, banking and trade are thus (almost 
wholly) State owned and controlled and are directed by a Plan- 

* Flonnsky, op cit , p 133 ~ Article :i2 ® Article 20 
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ning Coinimssion Agriculture is carried on either in State farms 
(m 1938 covering 8-9% of the total so\\m area) or in collective 
farms (90*2% of the total sown area). A collective farm is, in 
form, a voluntary co-operative agricultural association of pea- 
sants, each peasant contributing to the common stock' his imple- 
ments, draught animals, seed and labour, and entitled to a shaie 
of the total output. Members are, however, allowed to retain 
for personal use a plot of land attached to the house, and as 
personal property, their houses, small farm tools, and small live- 
stock. The affairs of the farm are managed by an elected coun- 
cil The agricultural economy of the USSR, is, it will be seen, 
socialistic in a somewhat different sense from that applied to heV 
industry, for it is not for the most part directed by State officials. 
It is socialistic in the sense that (^) all agricultural land is owned 
by the State ; (^^) a small part of it is cultivated as State farms ; 
and {ill) private enterprise and the employment by any one of 
another’s laboui for his private profit do not exist in the other 
and larger part of it, viz the collective farms. Further, the land 
occupied by collective farms is public property, secured to them 
‘ without payment and without time limit, that is, for ever ’. 

In State-owned industries and farms, and in collective farms, 
the payment of wages is based on the principle ‘ from each ac- 
cording to his ability, to each according to his work ’. 

It IS noteworthy that alongside the socialist economy, which 
covers more than ninety-five per cent of the production, distri- 
bution and exchange in the U S S.R , the law permits the small- 
scale enterpiise of individual peasants and handiaraftsmen con- 
ducted by their personal labour, provided they do not employ 
others foi their private profit. 

The right to hold personal property is not altogether abo- 
lished, being permitted in income fiom labour and savings 
deposited in State banks or invested in government bonds, houses 
occupied by their owners, household articles and utensils, tools, 
furnishings, and othei personal belongings. 

To what extent is the constitution demociatic^ 

It is sometimes claimed that the constitution of Soviet Russia 
is a perfect democracy P10 foima the constitution is clearly 
democratic * universal suffrage ; ‘ one person, one vote ’ ; the 
equal eligibility of all voters to be elected (with the least num- 
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‘ ber of disqualifications found in any State) ; direct election to 
both diambers ; vote by ballot , periodical elections ; the elec- 
tion of the Executive by the Legislature and its responsibility 
to the Legislature , the equal ehgibihty to administrative and 
judicial offices ; the election of judges and the provision for 
referendums piovide political equality and the opportunity for 
all to take part in government It is also true that the vast econo- 
mic inequalities which hamper the working of democracies else- 
where have been done away with But fundamentally and in 
spirit, the USSR is not democratic, at any rate according to 
orthodox notions of democracy Its affinity is rather to the totali- 
tarian States, and this for two reasons First, the way of life 
prescribed by the USSR is totalitarian , every one must con- 
form to die pattern of life set by the State , this is anti-demo- 
cratic The ideal of democracy is to permit a larger degree of 
freedom to the individual to think and express himself (diffei- 
endy, it may be, from the opinions held by the group in control 
of government) in speech and action than is permitted in the 
USSR Second, an alternative Government must be possible 
in a democracy , under the conditions whidi prevail in the 
USSR, this IS clearly impossible For an alternative Govern- 
ment IS possible only when an Opposition is allowed to exist, 
when parties which differ in their piogramme from the party 
in power are tolerated In the USSR, only the Communist 
party is given some constitutional status i as the union of ‘ the 
most active and politically conscious citizens from the ranks 
of the working class and other strata of the working people’, 
and entitled to nominate candidates for elections In the elec- 
tions held in 1937, there was no contest at all in any one of the 
constituenaes Apparently, elections are not entirely free , and 
'free' elections are essential to a democratic system of govern- 
ment Briefly, a one-party State is the antithesis of democracy. 

Novel features of the constitution 

' The USSR is, as Stalin said, * an entirely novel sociahst 
State, unprecedented in history’. Its novel features are (i) It 
is a socialist State ; the socialist organization of its economic hfe 
is therefore its most important novel feature, (ii) The right to 
secede is granted by the constitution to the component umts of 

r 

' Articles 126 and 141 
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the federation (tit) The Centre is given potver to amend the 
constitution by a two-thirds majority of its Legislature, the units 
having no share in the amendment. This is somewhat uncom- 
mon in federal States (tv) There is a concentration of powers 
in the Supreme Soviet; it elects the Executive and the Judi- 
ciary ; and the laws it passes are not subject to executive or 
judicial veto The only appeal from it is by referendum to the 
people (v) The two chambers of the Supreme Soviet have equal 
powers— this is found only in Switzerland among the major 
States (vi) The composition and functions of the Presidium are 
unique (vii) The U.S S R is a one-party State 

§6 COMPARISONS AND CONTRASTS 
The systems of government in Germany, Italy, and the 
IJiS S R , outlined above, have some striking resemblances as 
well as differences. In all three the State is totalitarian, there 
being no limits to the sphere of the State,' individual freedom 
is at a discount Parliament is relatively unimpoi tant in all these 
States , the Executive is (whatever be the theory of the constitu- 
tion) all-powerful. Further, though couched in democratic forms, 
they are all essentially dictatorships, alternative Governments 
being in practice impossible and an Opposition not being toler- 
ated Freedom of speech and organization is restricted Since 
•only one party is tolerated in eacli of the three countries, the 
party becomes in effect the ultimate organ of government and 
the direct source of public policy A determined effort is made 
everywhere, tlirough control of education and of the means which 
mould public opinion, to influence tlie attitude of the citizens 
so that it may be in sympathy with the dominant party And, 
finally, the younger generation are encouraged to form groups 
fully in sympathy with the dominant party, and it is from 
these groups that the members of the pai ty are recruited 

The differences are no less striking Germany and Italy are 
fascist States ; the USSR, is communist In the former, the 
dictatorship arose for the presert^ation of class differences ; in 
the latter, for their destruction Therefore, fascist dictatorships 
leave industry for the most part under private ownership, 
though tliey subject it to rigorous State control , the communist 
State has necessarily to take tlie instruments of productiorl under 
its otvnership and control Therefore, the latter implies radi- 
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cally new social values in a far more fundamental sense than the 
fascist State, because it rests on a far more fundamental economic 
revolution. For, whereas fascism aims mainly at preserving old 
institutions that are threatened, communism seeks to establish 
values that are new ^ 
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CHAPTER XXII 


INDIA 

§1 EVOLUTION OF THE INDIAN CONSTITUTION 
yeai' 1892 is an important landmark in the political and 
■ constitutional development of Biitish India. The period before 
that date witnessed the gradual establishment of British power 
and of ordered government , the period after, the beginnings of 
self-government. 

The outlines of the first period are, briefly, as follows* The 
East India Company, mainly a commercial concern at its founda* 
tion, came gradually to acquire territorial power Successive 
charters gave it political authority The battle of Plassey (1757) 
, brought in its wake the assumption of the diwani 1 by the Com- 
pany, and a system of dyarchy in Bengal, i e. a system of dual 
control by the Company and the Nawab of Bengal. The Regu- 
lating Act of 1773, Pitt’s India Act of 1784, and the various 
Charter Acts (1813-53) extended the control of Parliament over 
[the Company’s possessions in India Finally, the Mutiny of 1857-8 
. resulted in the establishment of direct rule by the English Crown 
and the organization of an efficient bureaucracy. 

Legally, the king in Parliament was the supreme law-making 
^thority for British India ; and the Seo-etary of State, represent- 
' ing the Crown, was charged with the superintendence, direction 
*^^Pid control of all acts, operations, and concerns ’^vhich related 
to the government or tlie revenues of India The Governor- 
General, as head of the admmistiation in India, was required to 
• pay due obedience to the orders of the Secretary of State , when 
he protested, as Lord Mayo did in 1870, he was reminded of his 
subordinate position 

‘ The Government established in India ’, so runs a dispatch 
^ of tlie Secretary' of State that year, ‘ is (from the nature of tlie 
case) subordinate to the Imperial Government at home And no 
'government can be suboidmate, unless it is 'tvithin the power of 
“The superior Government to order ^vhat is to be done or left 
undone, and to enforce on its officers, tlirough the ordinar)' con- 

^ This covered the uhole of the financial administration and the ci\il 
government 
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stitutional means, obedience to its directions as to the use which 
they are to make of offiaal position and power,in furtherance of 
the policy which has been finally deaded upon by the advisers 
of the Crown ’ q 

The Governor-Geiieial was assisted by an Executive Council 

In Its turn, the Central Government strictly controlled the , 
provinces ; whether horn the administrative, the financial or the« 
legislative point of view, -the concentration of authority at the' 
Centre was a caidinal feature of the constitution Every local ^ 
Government was required to obey the ordeis of the Governor- 
General in Council, and to keep him constantly and dibgently 
informed of its proceedings and of all matters which ought in: 
Its opinion to be reported to him, oi as to which he required' 
information , and it was under his superintendence, direction 
v^nd control in all matters relating to the goi^einment of its pro- 
vince The governmental system was in theory ‘ one and indivi- 
sible 

From i8p2 

The peiiod fiom 1892 is best described as one beginnings 
the slow growth of self-goveinment The evolution of self- 
government in India has two aspects On the one hand, it in-^’ 
volves the demand by Indians for the government of the countiy 
by and for themselves— the nationalistic idea , and, on the other, 
the demand for the sharing of political power by an increasing 
number of people— tlie demociatic idea The two are often 
combined and in practice aie indistinguishable 

The stages in this evolution may easily be marked The In- 
dian National Congress held its first meeting in 1885, and 
demanded inter aha the presence of elected members in the' 
Tegislative Councils, the light to discuss the budget and to ask 
questions, and the reference to a standing committee of the 
House of Commons of issues between the Councils and the Gov- 
ernments. Bradlaugh introduced in the House of Commons a 
Home Rule Bill for India, at the request of the Congress. Ulti- 
mately the maximum concession then deemed possible and wiSe 
by tile Government took shape in an Act of 1892, which recog- 
nised, though only indirectly and inadequately, the principle 
of election to both the central and the local Legislatures The 
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demand for the Indianization of the Senaces ’tsas made and 


gradually conceded. 

The Minto-Morley Reforms of 1909 form the next important 
-landmark. They increased the representative element in the 
^legislative Councils— With a non-oflicial majority in those of the 
' provinces— and extended their potvers ; but they cannot justly 
be described as embodying any new policy. They were essentially 
of an evolutionary character; tlie change they introduced was 
' one of degi'ee and not of kind, the object being to associate the 
people witli the Government in the decision of public ques> 
'iiions to a greater extent than before. Lord Morley himself 
^*emphatically repudiated the idea that the Act of 1909 was in 
any sense a step towards parliamentary government. It is sympto- 
matic of the moderate character of the political demands then 
^ade that the Congi'ess welcomed the Reforms and G. K. 
' Gokhale spoke of tlieir ‘ generous and fair nature '. 

Soon, however, disillusionment came ; the fatal weakness of 
■^the Reforms revealed itself ; they brought in an element of chal- 
lenge and obstruction— influence without responsibility The 
^reat War (1914-18) provided an opportunity for a striking 
manifestation of India’s loyalty and co-operation The announce- 
^ment of 20 August 1917 in Parliament was almost an inevitable 
''result. The gradual development of self-governing institutions 
Mvith a view to the progressive realization of responsible govern- 
/“i^nt was oflicially declared to be the goal of British policy in 
^^ndia , and the Reforms which followed embodied that prin- 

vr.^v-^he Act of 1919 intioduced several changes in the constitu- 
tion of India, as regards both the central and the provincial 
r Governments The central Legislature was made bicameral , in 
’ both the chambers, the Council of State and the Legislative As- 
p^sembly, there was a majority of elected members It also received 
vadditional powers to influence and criticize the Government. 
, .The most important change in tlie government of the provinces 


was the introduction of the system known as dyarchy Its essence 
"is a division of the Executive into the Reserved Half and the 


y* 

Transferred Half, the foimei responsible, through the Secretary 
^of State for India, to the British Parliament and electorate for 
^ the administration of ceiiain matters *of government, the latter 


responsible, through the Legislative Council, to an Indian 
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electorate for the administration of certain othe) subjects 
Dyaichy was worked in several provinces until 1937, with varying 
degrees of success 

Meanwhile steps were taken, with the appointment of the^ 
Indian Statutory Commission in 1927, to make a new constitu~t 
tion for India. That Commission reported m 1930 Three Round - 
Table Conferences were summoned at London in 1930, 1931 andt 
1932, to discuss proposals for the making of the new constitu-^^ 
tion , and, in the light of tlieir discussions, a White Paper was \ 
issued by the Government in 1933 laying down definite proposals ^ 
for reform, which were to be submitted to a joint select com - 1 
mittee of Parliament for examination and report The Com-^ 
mittee was accordingly appointed, and their Report was made 
the basis of the Government of India Act, 1935 

The present constitution of India is ' based partly on the J 
Government of India Act, 1915 (as modified until 1935) andy 
partly on the Government of India Act, 1935 ^ The structure of c 
the ‘Central Government is based primarily on the former , that ^ 
of the provinces, on the latter In the following sections of this , 
chapter, the position of the ‘ Home Government ’ in relation to 
Indian affaiis is first explained , the existing Central Govern- • 
ment is next outlined , then, the proposed Federation of India, ^ 
the structure and functions of the Federal and provincial Gov-^ 
ernments and of the Indian States, and the relations between 
these are studied , finally, two sections are devoted to a study* 
of the machinery for amending the new constitution followed 
by an estimate of the new scheme. 

§2 THE HOME GOVERNMENT 

Part of the constitutional machinery of tlie Government of 
India is located in Britain This consists of (i) the Secretary of^ 
State for India and his advisers , (n) the king in Counal , and ^ 
(til) the High Commissionei for India These together are gener- 
ally termed ‘ the Home Government ’ 

(i) The Sec'ietaiy of State is a member of the British cabinet 5 
and, like its other members, is appointed by the Crown on the^^ 
recommendation of the Prime Minister, and is responsible to 

* The Government of India Act, 1915, has been repealed but the Act of 
’^935 enumerates m its ninth schedule the provisions of the old Act (with some 
modifications) which are to continue m force until the establishment of the 
Federation 
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Parliament He is assisted by nco nndei -secretaries, the parlia-' 
mentary under-secretaiy and the permanent under-secretary. The 
former is a member of Parliament, and is usually selected from 
tliat House of which the Secretary of State is not a member so 
that he may explain the polic)^ of the Government and answer 
questions in that House. The latter is an official of the Civil 
Service with a permanent tenure. He is in charge of the India 
Office 

position of the Secretary of State is a pivotal one in 
the constitution On his recommendation, tlie Crown appoints 
.important officers such as the Governors, the judges of the 
A^ederal Court and of High Courts, the Auditor-General and 
members of the Executive Council ^ He also issues Instruments 
..xt^^nstructions to the Governor-General and to the Governors- 
.«vThe Govemor-Genei al in Council and the Governor-General 
~^re under the Secretary of State. Since in all matters in which 
the Governor of a province is required to act in his discretion, 

' or to exercise his individual judgement, he is subject to ‘ the 
'’Goveinor-Geneial m his disaetion’, who, in turn, is under the 
' contiol of the Sea-etary of State for India, it follows that, in- 
>^irectly, the Governor of a province is under the control of the 
"^Secretary of State whenever he acts in his discretion or in his 
individual judgement The rea'uitment to such services as the 
j^^Indian Civil Seivice, the Indian Medical Service (Civil) and the 
Indian Police and to certain other posts ^ is made by the Seae- 
"Ctary of State He has statutory duties^ in regard to the laying 
down of the conditions of the services and of the posts to whidi 
■''^auitment is made by him. He also has powers to hear appeals 
from any person appointed by him to a civil service or a civil 
post ‘ against any order made by any autiiority in India which 
‘^punishes or formally censures him, or alters or interprets to 
his disadvantage any rule by which his conditions of service are 
regulated’. He bonows money in England on behalf of India. 

The Secretary of State is advised by Advisers ivdiom he ap- 

^ The Secretary of State also signs the Commission of Appointment of the 
Governor-General, but the Governor General is m realitj nominated by the 
Prime Minister 

- These Instruments cannot, however, be issued or amended without the 
express sanction of Parliament Sections n and t;'? 

® Section 244 

■* Sections 248 to 263 
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points^ their number now being ten ^ One half at least of the ‘ 
Advisers must be peisons who have held office for a minimum v 
of ten years under the Crown in India and have not ceased to 
perform their official duties in India under the CroXvn for more 
than two years' before the date of their appointment as Adviseis. 
They hold office for five years and ai'e not eligible for f eappoint-J^^ 
ment. Their function, as their name indicates, is to advise then- 
Secretary of State on matters which he refers to them' In tlie^ 
exerase of his powers with reference to the Services, the Secre- 
tary of State is bound to act witli the concurrence of his Advisers ,i 
in the exercise of his other poweis, it is in his discretion whether 
or not he consults with them on any matter, ‘ and, if so, whether 
he consults with them collectively or with one oi more of them 
individually, and whether or not he acts in accordance with 
any advice given to him by tliem ’ ^ 

' (tt) The king in Council Authority is given by the constitu- 
tion to the king in Council to regulate many matters Thus, in 
the peiiod of transition which must elapse before the federa- 
tion IS established, it is lawful for tlie king in Council ‘ to 
provide for modifications m the Act and in the provisions of 
the Government of India Act still in foice , to provide for a 
limited period that suffiaent funds shall be available to all thcc 
Governments in India (and Burma) , and to make other tem- 
porary provisions to remove difficulties "which emeige The 
orders in Council (with certain exceptions) must be laid 
before both Houses of Parliament, and an order can only^ 
issue (except in an emergency) after approval by both Houses' 
with or without amendment It need not be added that the' 
Secretary of State has in practice the chief voice in shaping the- 
substance of the Orders m Council 

t («t) The High Commissionei for India, is appointed by the 
Governor-General in his individual judgement,^ normally for 
five years He acts as the agent of the Cential Government and 

^ The number may vary between 8 and 12 , after tlie inauguration of 
Federation their number will be not less than three or more than six Sections 
278 and 314 

Section. 278(b) In the transitional period between the commencement 
of Part III of the Act and the establishment of the Federation, the Secretary 
of State IS to be guided by his Advisers, apart from matters relating to the 
services, in matters relating 'to finance also Sections 314(2) and 315 

“ Section 310, A B Keith, A Constitutional History of India, 1600 - 1935 , 

P 436 

* Section 302 
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tor ^ 

tlie provincial Governments, and performs other * functions 

i^-hitherto carried out in the office of the Sea'etary of State which 

might be assigned to him by that officer \ Essentially his duties 

i are non-political. He has to procure stores for Indian Govern- 

j'^ments, supply trade information and promote Indian trade, and 

look after the welfare of Indian students in England. He also 

ijurepresents India at international conferences, etc , when deputed 



THE CENTRAL GOVERNMENT 


The Governor-General in Council is the Central Executive. 


The Governor-General is appointed by the Grown on the 
advice of tlie Prime Minister, normally for live years.^ The im- 
portance of the office is perhaps best expressed in a letter written 
by Lord Lansdowne, a former Governor-General, to his mother 
in 1888 : ‘ I am offered a magnificent post, the most responsible 
and honourable in the service [ of the Crown ] outside England ’ ^ 
The powers of the Governor-General may be enumerated under 
two heads 


(i) In relation to the AdminisU ation As head of the Admini- 
stration, he has power to frame rules for the transaction of busi- 
ness in his Executive Council, to allocate portfolios among its 
members, and to limit their scope While normally he is bound 
by the decisions of that Council, he is authorized to reject them 
if in his judgement the safety, tranquillity and interests of British 
India, or any part thereof, are essentially affected He is usually 
in direct charge of the Foreign department, which concerns 
itself with tlie relations of India with foreign countries He also 
holds the office of the Crown Representative ; ^ as such, he is 
‘ the link between British India and tlie Indian Princes ; in this 


connexion ceremonial visits and personal interviews take up 
much of his time 


(ti) In iclaiion to the Legislature. He summons, prorogues 
and dissolves the Indian Legislature and may extend its term 
beyond the pi esa ibed period He may prohibit the introduction 
01 the discussion in that Legislatuie of any bill, or any araend- 


* Tlie period is by convention 

- Cued in Uie Hcport of the Indian Statutory Commission, Vol. I, p 1770 
’ See below, §8 The two offices — of the Governor-General and of the 
Croww Representative — need not necessanlv be combined in the same person, 
though at present the> are 
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ment to a bill, if he considers that the bill or the amendment 
affects the safety or tranquillity of British India. He may with- 
hold his assent from any central bill or reserve, sucli bills for 
His Majesty’s pleasure He may similarly withhold his assent 
from any provincial bill reserved by the Governor for his assent, 
hr reserve them in his turn for His Majesty’s pleasure (Cer- 
tain classes of bills must be leserved by him) His previous 
^sanction is required for the introduction of certain classes of 
bills 1 in the central and provincial Legislatures Where either 
diamber of tlie Indian Legislature refuses leave to introduce any 
bill, oi fails to pass it in a form recommended by the Governor- 
General, tile Governor-General may pass it into law by certifying 
that such passage is ‘ essential for the safety, tranquillity or 
interests of British India or any part thereof ’. He has powers 
in an emergency to legislate by ordinance, without consulting the 
Legislature, such powers having effect for not more than six 
months - In respect of financial matters, he decides, with the 
assent of his Council, what items of central expenditure are to 
be classified as votable, and what as non-votable In respect of 
votable items, he may, with the assent of his Council, restore 
grants refused by the Assembly ; and he may, on his own initi- 
ative, authorize such expenditure as he thinks to be necessary 
for tlie safety or tranquillity of British India or any part thereof 
Finally, he nominates about forty members to the Assembly and 
twenty-six to the Council of State 

These are the principal legal powei s of the Governor-General, 
but no mere list of powers, says the Indian Statutory Com- 
mission, ^ can convey the full importance of his office or the 
range of his individual authority 

‘The course of Indian politics is profoundly affected by his 
personality and influence By the use of interviews and conversa- 
tions and by his constant personal intervention many a political 
crisis is averted, and resort to his legal prerogatives is often there- 
by made unnecessary Very few days pass without visits by 
leading men in public life to the Governor-General, and every 
grave political event comes under his notice and study He takes 
occasional opportunities of laying his views before the central 

' Sec section io8 

" The SIX months limitation to ordinances has been abrogated during the 
present war by the India (and Burma) Emergency Provisions Act, 1940 

* Report, Vol I, p, 178 
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Legislature by direct address. Furtheimore, he is in constant 
communication with the Governors of provinces.’ 

1 ^ 

The Executive Council 

The Governor-General is assisted by the Executive Council. 
The Council must be composed of at least four members There 
is, however, no maximum fixed ; at present it has fourteen 
members Members are appointed by His Majesty on the advice 
of the Secretary of State for India , the Secretary of State is 
normally guided in his turn by the advice of the Governor- 
General of India By convention, members normally hold office 
for a period of five years At least three of them must be per- 
sons who have been for not less than ten years in the service of 
the Crown in India, and one must be a barrister of England or 
Ireland, or a member of the Faculty of Advocates of Scotland, or 
a pleader of a High Court, of not less than ten years’ standing 

The Council works under the portfolio system Each mem- 
ber is in charge of one of the following subjects • War, Defence, 
Finance, Commerce, War Transport, Labour, Law, Home Affairs, 
Supply, Posts and Air, Indians Overseas, Civil Defence, and 
Education, Health and Lands ^ Routine and minor administra- 
tive matters in each portfolio are decided by the member in 
charge ; matters on which there is difference between two or 
more departments, those in which the Governor-General differs 
from a department, proposals for legislation, and dispatches to 
the Secretary of State must be decided by the Council The 
Council also decides matters referred to it by the Governor- 
General in his discretion At the meetings of the Council, the 
Governor-General, or in his absence the Vice-President (or in his 
absence the senior member other than the Commander-in-Chief), 
presides Each member has one vote, but, in the case of a tie, 
the person presiding has a second or casting vote. Normally, 
however, the taking of formal votes is not resorted to, as decisions 
are invariably reached by agreement 2 It need not be added 
that a vote must be taken if there is considerable difference of 
opinion. 

Mention has been made elsewhere of the fact that, while 
the Governor-General is normally bound by the decisions of the 
Executive Council, he is authorized to reject them if in his 

* One member represents India in the British War Cabinet 

® A B 'Rudra, The Viceroy and Governor-General of India, p 119 
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judgement the safety, aanquillity or interests of Biitish Indian 
or any part tliereof, aie essentially affected. 

Tlie responsibility of the Governor-General in Council is in 
a sense collective , ordeis of the Government are issued in the 
name -of the Governor-General in Council ; and ‘ all members of 
the Council are expected to defend and justify the policy and 
administrative actions of the Government, irrespective of the 
department in which they originate ' t They are, therefore, ex- 
pected to shaie m the decisions regarding such policy or action 
But It ivill be obvious that this ‘ collective responsibility ’ is of 
a different kind from that of a parliamentary cabinet of the 
British type, for members of the Executive Council are not 
responsible to the elected (Indian) Legislature, nor are they 
drawn from one homogeneous party 

The Legislatwe 

The Indian Legislature consists of the Governor-General, the 
Council of State, and the Legislative Assembly 

The Council of State has 58 ^ members, 32 of whom are 
elected The remainder is nominated, but not more than 20 of 
these can be ‘ official ’ members The concern of the framers of 
the Act of 1919 and the rules made thereunder was to secure 
for the membeiship of this body a chaiacter as closely as possible 
approximating to a ‘ Senate of Elder Statesmen and thus to 
constitute a body capable of performing the function of a true 
revising chamber With this object, in addition and as an alter- 
native to a high property qualification, 3 the rules admit as 
qualifications foi voteis certain personal attributes which are 
likely to connote the possession of some past administrative ex- 
perience or a high standard of intellectual attainment Examples 
of these qualifications are past membership of either chamber 
of the Legislatuie as now constituted, or of its predecessor, or 

^ Rudra, op cit , p 109 

^ The maximum allowed is 60 , before the separation of Burma from India, 
the Council consisted of 60 members 

® The rules vary from province to province In Madras, a person who 
has in the province an estate the annual income from which is not less 
than Rs 3,000, or is a pattadar or inamdar of land in the province on which 
the assessment is not less than Rs 1,500 or receives from the Government 
a mahkana allowance the annual amount of which is not less than Rs 3,000, 
or was in the previous year assessed on his own account to income-tax on a 
total income of not less than Rs 20,000, is qualified to be a voter, if he has 
resided in the province for not less than 120 days in the ‘previous’ year 
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■of a provincial Legislature , the holding of high office in local 
bodies (district boards, municipalities and corporations) ; mem- 
bership of the governing bodies of universities , and the holding 
of titles conferred in recognition of Indian classical learning and 
literature.^ 

Elections are not held on a general ticket thioughout British 
India. The seats are distributed among the provinces and, -with- 
in each province, among communities and interests Thus of the 
five elective seats allotted to Madras, four are non-Muslim, and 
one IS Muslim, of the six allotted to Bombay tliree are non- 
Muslim, two are Muslim, and one is for European Commerce, 
and so on. 

The term of the Council is five years , it may, however, be 
dissolved earlier by the Governor-General, or he may extend its 
life 

The Legislative Assembly has 141 members, ^ 39 nominated 
(of whom 26 ‘shall be’ officials) and 102 elected. 

The franchise for the Assembly, like that for the Council of 
State, varies from province to province ^ In the main it too is 
based on a property qualification, which, however, is much lower 
than for the Council of State As for the Council, the elective 
seats are distributed among the provinces and, within each pro- 
vince, among communities and interests. 

The term of the Assembly is three years, though its life may 
be extended or reduced by the Governor-General 

Poweis of the Legislatu'te 

The powers of the Indian Legislature may be discussed under 
three heads 

(i) Legislative It has power to make laws for the whole or 
any part of British India, but this legislative power is subject 
to the following restrictions (a) It does not apply to the ex- 
clusively provincial subjects listed in the Government of India 

^ The Indian Year-book^ 1941-2 

“ Before the separation of Burma, it had 145 members 

® In the General Constituencies of the Madras province, other than those 
of Madras city, a person is qualified as an elector who is neitlier a Muslim 
nor a European and who has resided in the constituency for not less than 
120 days m the previous year and who pays land revenue of not less than 
Rs 50, or who was, m the previous year, assessed to income-tax or assessed in 
a municipality (included in the constituency) to an aggregate amount of not 
less than Rs 20 in respect of property tax, tax on companies, or profession 
tax 
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Act, 1935 ^ (b) The Governor-General may prohibit the intro- 
<iuction in the Legislature of any bill or amendment to a bill, 
as noticed earlier.^ (r) The previous sanction of the Governor- 
General in his discretion is necessary for the introduction into, 
or moving in, eitlier chamber of any bill or amendment which 
repeals, amends or is repugnant to any provisions of any Act of 
Parliament extending to British India, or which affects the pro- 
cedure for criminal proceedings in which European British sub- 
jects are concerned, etc ^ (d) Bills passed by the Legislature may 
be vetoed by the Governor-General, or reserved by him for the 
signification of His Majesty’s pleasure thereon (e) Bills which 
the Legislature refuses to consider or pass may be certified by the 
Governor-General as essential for the safety, tranquillity or in- 
terests of British India, or any part thereof, and, on receiving 
his assent, become law, the only restriction on the power of 
certification being that the measure certified has ordinarily to 
be laid before both Houses of Parliament, and has no effect 
until It has received His Majesty's assent (f) Without consult- 
ing tlie Legislature, the Governor-General has power in an emer- 
gency to legislate by ordinances, having effect for not more than 
six months ^ 

(n) Financial All pioposals for raising revenue are em- 
bodied in finance, bills, and submitted to the Legislature for 
discussion and vote If they are rejected by one or both cham- 
bers they may nevertheless be certified (like any other bill) by 
the Governor-General as essential, and thereby become law. 
Regarding the expenditure of public money, the budget, show- 
ing the estimated revenues and expenditure of the Government of 
India, is presented annually to both the chambers for discussion. 
The proposals for expenditure are divided into two parts, the 
votable and tlie non-votable The most important of the non- 
votable items are (a) interest and sinking fund charges on loans, 
(h) expenditure of which the amount is prescribed by or under 
any law, (c) salaries and pensions payable to, or to the depend- 
ants of, persons appointed by or with the appioval of His Majesty, 
and to Chief Commissioners and Judicial Commissioners 

^ See below, §4 

See §3 of this chapter and section 672 A of the Ninth Schedule to the Act 

® See section 108 (i) read with 313 (4) 

^ The six months limitation Jhas now been abrogated as explained earlier} 
•see above, p 397, n 2 

26 
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{d) expenditure classified by. tbe order of the Governor-General 
in Council as relating^ to ecclesiastical affairs, external affairs, 
defence, or tribal areas The votable demands for grants are sub- 
mitted to the vote of the Assembly only. If, however, the Assem- 
bly declines to vote a demand put before it, the Governor-General 
in Council is empowered to declare that he is satisfied that the 
demand which has been refused is essential to i:he discharge of 
his responsibilities , thereupon the Government of India acts as 
though the demand had received the assent of the Assembly. 
Further, the Governor-General can, in cases of emergency, authoi- 
ize such expenditure as may, in his opinion, be necessary for the 
safety or tranquillity of British India or any part thereof. 

(ill) Ventilative. Members of both the chambers have the 
right by means of questions, resolutions, and motions of adjourn- 
ment (subject to certain restrictions) to draw the attention of 
the Executive to certain felt grievances and needs of the people. 
Questions are addressed to the members of the Government in 
order to get information and to draw public attention to defects 
in the administration. Resolutions are recommendations to the 
Executive to get certain things done, or to leave things undone, 
in the interests of the people A motion of adjournment relates 
to a definite matter of public importance, and, as the phrase 
implies, serves to focus attention on a matter which requires 
immediate attention on the part of the Executive 

Finally, it need hardly be mentioned that the Indian Legisla- 
ture occupies a definitely subordinate position to that of the 
Executive. That Executive is not responsible to thh Legislature, 
and is vested with every power-legislative, administrative, and 
financial— to carry on the government irrespective of the wishes 
of the Legislature. It may be, and frequently is, influenced by 
the wishes of the Legislature ; but those wishes are in no way 
binding on it. 

I ^ ~ 

Relations between the chambers '' 

The chambers have equal power in respect of ordinary bills, 
each being authorized to initiate, amend, reject, or pass the bills 
which come from the other chamber. Differences are settled by 
joint committees and joint sessions Demands for grants, how- 
ever, only require the vote of the Assembly 
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§4 thj: federation under the act or 1935 

The most important change tliat’the Government of India - 
Act of 1935 provides for in the political system of India is the 
constitution of a Federation by a proclamation of His Majesty, 
when two conditions are fulfilled (i) An address m that behalf 
must have been presented to the king by each House of Parlia- 
ment {ii) Rulers of states representing not less than half of the 
aggregate population of the states and entitled to not less than 
half the seats to be allotted to the states in the federal upper 
chamber must have signified their desire to accede to the Federa- 
tion 

If the Federation is constituted, its units will be the eleven 
British Indian provinces and such of the states as shall have 
signified their willingness to join it, each by executing an Instru- 
ment of Accession In this Instrument will be set out those 
matters which the ruler accepts as being within the scope of 
federal powers, subject to those limitations, if any, desired by 
the ruler and agreed upon by His Majesty It may be added that* 
the entry of the states into the federation is voluntary, while 
that of the provinces is not. 

The division of powers between the Centre and the units is 
unlike the division in any other federation. In the federations 
known to history, the Federal Government exercises, vis-d-vis the 
units, identical legislative, administrative and financial powers. 
No difference is generally made as between one unit and another. 
But in the Indian federation things are different To take, first, 
legislative powers The subjects in respect of which the federal 
Legislature can pass laws for the federated states 1 not only differ 
from those in respect of which it can pass laws for the provinces/ 
but they may also differ as between one federated state and 
another. This, indeed, follows from the fact already noticed, 
that the subjects in respect of which the Federal Government can 
exercise authority over any federated state are determined by its 
particular Instrument of Accession It ought also to be noticed 
that there is provision ^ in the Act to prevent wide variations, for 
His Majesty can refuse to accept an Instrument of Accession if 
it appears to him that the terms thereof are inconsistent with the 


‘ Such Items as are accepted by each federated state m Seventh Schedule, 
List I, of the Government of India Act IQ3C 
“ ibid , Lists I & III • - 


ibid section 6(4) 
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scheme of federation outlined in the Act There is also the clear 
recommendation! of the Joint Committee that Instruments of 
Accession should, as far as possible, follow a standard form Even 
assuming this is followed, it is significant that His Majesty’s Gov- 
ernment could not give an assuiance to the Joint Committee that 
the states would accept all the subjects in the fedeiral list , at best 
they would cede to the Federation only 48 subjects. 

In relation to the provinces the federal Legislature can legis- 
late on 95 subjects, including 36 in the concurrent list.^ 

There is yet another differentiation In respect of subjects 
in the federal legislative list, the provinces cannot legislate, 
while the states apparently ^ can (in those accepted by them as 
federal), they, in effect, having concurrent power in respect of 
them. This, of course, would be an anomaly but for the provi- 
sion that if any law of a federated state is repugnant to a 
federal law which extends to that state, the federal law shall 
prevail and the law of the state to the extent of the repugnancy 
be void. 

To take up next the residuary power elsewhere, it is located, 
as has been noticed, either in the Centre as in Canada, or in the 
units as in the USA, Australia and Switzerland In India the 
residue, if any, (as between the Federation and the provinces) 
IS allotted neither to the Centre nor to the provinces , the provi- 
sion is that the Governor-General in his discretion may empower 
the federal Legislature or a provincial Legislature to enact a 
law in respect of any matter not enumerated in the Federal, 

^ Report of the Joint Committee on Indian Constitutional Reform (session 
i933-4)> Vol I, part I, para 156 

' The most important federal, provincial, and concurrent subjects are as 
icllows 

List I Federal Legislative List Naval, military and air forces , ex- 
ternal affairs , ecclesiastical affairs , currency, coinage and legal tender , public 
debt of the Federation; posts and telegraphs, census, emigration and immi- 
gration , federal 1 ailways , maritime shipping and navigation , explosives , cor- 
porations , development of industries, where development under federal con- 
trol IS declared by federal law to be expedient in the public interest , insurance 
(with exceptions) , banking (with exceptions) , naturalization 

List II * Provincial Legislative List Public order , police , prisons and 
reformatories , public debt of the province , local government ; public health and 
sanitation , education , agriculture , forests , fisheries , trade and commerce with- 
in the province , land revenue 

List III Concurrent Legislative List Criminal law , marriage and 
divorce , transfer of property , newspapers , factories , welfare of labour ; trade 
unions ; unemployment insurance , electricity 

® See Report of the Joint Committee on Indian Constitutional Reform (session 
^933*4) Vol 1 , part I, para 236 
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Provincial or Concunent Legislative lists , the residuary powers 
in the case of the states are with the rulers thereof 

Again, the Federal Government has more admimstrative 
powers over the provinces than over tlie states Thus federal 
laws can be administered by federal officials in the provinces ; 
even in the administration of the provincial subjects, the 
Governor (m so far as he exercises power in his discretion or in 
his individual judgement) is placed under the general control 
of the Governor-General in his discretion On the othei hand, 
federal laws may be administered in the states by tlie rulers 
thereof 

Finally, in financial matters, while a surcharge on income-tax 
for federal purposes may be levied on the people of the provinces 
by the Federal Government, tlie Act provides only for the pay- 
ment by each federated state (in which taxes on income are 
not leviable by the Federal Government) of an equivalent con- 
tribution to the revenues of the Federation Furthei, while the 
corporation tax may be levied from the provinces by the Federa- 
tion, states are exempted from it for the first ten years ; and 
after that period, the ruler of a state has the option of Saying 
that the tax shall not be levied in his state but that, in lieu 
thereof, he will pay an equivalent contribution to the revenues 
of the Federation 

§5 THE FEDERAL GOVERNMENT 

The establishment of the Federation also necessitates the 
estabhshment of a federal Executive, a federal Legislature and 
a federal Court 

The federal Executive 

The executive authority of the Federation is vested in the 
Governor-General as the representative of the king The Gov- 
ernor-General will be appointed 6y His Majesty , the appoint- 
ment will be made, as m fact it is now, on the advice of the 
Prime Minister, and normally for five years 

In the discharge of his administrative functions in respect 
of defence, ecclesiastical affairs, external affairs (excluding thb 
relations between the Federation and any part of His Majesty’s 
dominions), and the tribal areas, tlie Go.vernor-General is to act 
in his discretion (i e he may or may not consult anyone , if he 
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consults his ministers, or others, he is not bound to take their 
advice) These are the ‘reserved subjects To , assist him m 
the exercise o£ these functions, he may appoint Counsellors (not 
iexceedmg three in number) who will be responsible to him 
alone, and will not share the responsibility of the federal minis- 
ters to the federal Legislature 

The Governor-General is to exercise all his other functions 
with the aid and on the advice of a Council of Ministers (not 
exceeding ten in number) subject to the retention by the 
Governor-Geneial of the special powers and responsibilities 
vested in him by the Act The ministers must be, or within six 
months become, members of the federal Legislature The Gover- 
nor-General IS directed by his Instrument of Instructions'^ to 
select them in consultation with the person who, in his judge- 
ment, is most likely to command a stable majority in the Legisla- 
ture, and to appoint those persons (including, so far as practi- 
cable, representatives of the federated states and members of 
important minority communities) who will best be in a position 
collectively to command the confidence of the Legislature. But, 
in so acting, he is also asked to bear in mind the need for foster- . 
ing a sense of joint responsibility among his ministers The 
ministers are, legally, to hold office during the pleasure of the 
Governor-General It is clear, however, that the intention of the 
Act is that ministers must, on the principles of parliamentary 
government, be in practice responsible to the Legislature m 
respect of the ‘ transferred subjects 

The ministers, however, are not free to administer the ‘ trans- 
ferred subjects ’ in accordance with their own and the Legisla- 
ture’s wishes They are limited by the special responsibilities 
of the Governor-General, the most important of which are : 

(i) The prevention of any grave menace to the peace or 
tranquillity of India or any part thereof 

{li) The safeguarding of the financial stability and credit of 
the Federal Government 

{ill) The safeguarding of the legitimate interests of minori- 
ties 

{iv) The securing to, and to the dependants of, persons who 
are or have been members of the public services of any rights 

• * Issued by His Majesty to the Governor-General 
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provided dr preserved for them by or under the Act, and the 

safeguarding of then legitimate interests 

(v) The prevention of action which would subject goods of 
United Kingdom or Burmese origin imported into India to dis- 
criminatoi'y or penal treatment 

(vi) The protecuon of the rights -of any Indian state and the 
Tights iand dignity of the ruler thereof 

‘ If and in so far as any special responsibility of the Governor- 
General is involved, he shall in the exercise of his functions exer- 
cise his individual judgement ^ as to the action to be taken ’ 

It should be explained that the ‘ special responsibilities ’ of 
tlie Governor-Geneial are not special departments of the Gov- 
ernment from which the action of tlie ministers is excluded A 
special responsibility does' no more than indicate a purpose for 
the accomplishment of which it will be constitutionally proper for 
the Goveinor-Geneial, after receiving ministerial advice, to 
signify his disseiit and even to act in opposition, if in his own 
unfettered judgement he is of opinioh that the circumstances of 
the case so require ^ 

The federal Executive may properly be described as a dyarchy 
involving dual responsibility, with the qualification that, if the 
Governor-General chooses to exercise the special powers given 
to him by law in respect of ‘ transferred subjects ’, the effective 
sphere of ministerial responsibility to the Legislature will be 
considerably curtailed 


The federal Legislature 

The federal Legislature is to consist of two chambers, the 
Council of State and the House of Assembly 

The Council of State will have 260 members, 156 from the 
British Indian provinces and (not more than) 104 from the 


Section 12 (2), italics ours ‘Individual judgement’ differs from ‘in his 
discretion’ in tliat where the Governor-General is required to exercise his 
individual judgement in any matter, he is bound to consult his ministers, 
though not to rake their advice, whereas when he is required to act ‘in hiS 
discretion , he is not bound to consult them at all unless required by the Act 
to do so 


See the Rcport^of the Joint Committee on Indian Coushtutfonal Reform^ 
paras 75* 168-71 This shifting of emphasis from department or subject to 
purpose or o ject (and the consequent all-pervadmg character given to special 
responsibilities) is noteworthy it makes the area and the significance of 
make^it ^ as big or as small as the Governor-General wishes to 
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states. Of the representatives from British India six are to be 
nominated and 150 chosen for the most part by direct election. 
The Hindu, Sikh and Muslim communities are to choose their 
representatives by voting in territorial constituencies, the fian- 
chise to be based on a high pioperty qualification The repre- 
sentatives of the Indian Christian, Anglo-Indian, and European 
communities will be chosen by the method of indirect election, 
i e. by electoral colleges consisting of such Indian Christians, 
Anglo-Indians and Europeans, 1 espectively, as are members of 
the Legislative Council of any Governor’s province or of the 
Legislative Assembly of any Governor’s province. The repre- 
sentatives of states are to be nominated by their rulers The 
Council of State is to be a permanent body not subject to dis- 
solution ; but one-third of its members are to retire every third 
year, each individual member thus serving nine years 

The House of Assembly is to have 375 members, 250 from 
British India and (not more than) 125 from the states The 
representatives from British India are in the main elected in- 
directly, i e by the provincial Assemblies on a communal basis, 
the Hindu, Muslim and Sikh members of the Assemblies elect- 
ing a prescribed number of representatives to represent their 
respective communities There are also separate representatives 
to represent other communities, viz. Europeans, Anglo-Indians 
and Indian Christians , and other interests, viz. commerce and 
industry, landholders, labour and women The representatives 
of states are to be appointed by their rulers The House of 
Assembly is, unless sooner dissolved, to continue for five years. 

The powers of the federal Legislature are fourfold 

(i) Legislative The federal Legislature has power to pass 
laws in respect of subjects included in the federal legislative 
list and the concurrent list It may pass laws on the provincial 
list (i) for the Chief Commissioners’ provinces , (li) in an emer- 
gency, subject to the previous sanction of the Governor-Geneial 
or {ill) when resolutions to that effect are passed by the Cham- 
bers of the legislatures of two or more provinces Its power to 
pass laws for the federated states is limited by the terms of their 
Instruments of Accession 

Its legislative powers aie, however, subject to the following 
limitations —{a) The previous sanction of the Governor-General 

^ See section 102 for details of the Act 
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is necessary foi the introduction of certain classes of bills, such. 
as those affecting a Governor-General’s or Governor’s Act or 
Ordinance, any matters in which the Governor-General is re- 
quired to act in his discretion, or any Act relating to any police 
force, and so on (b) The Governor-General may refuse to give 
his assent to a bill, or return it for reconsideiation, or reserve 
it for His Majesty’s consent (c) His Majesty may disallow a bill 
reserved for his consent {d) The Governor-General may issue 
Ordinances valid for short periods without consulting the Legis- 
lature {e) He may issue Governor-General’s Acts to enable him 
to discharge his functions in so far as he is required to act in 
his discretion or to exercise his 'individual judgement (/) The 
laws passed by it must not be inconsistent with Acts of Parlia- 
ment 

{ii) Financial In lespect of financial matters also, the effect- 
ive power of the Legislature is not great Financial bills propos- 
ing taxation may be introduced only on the recommendation of 
the Governor-General, and when passed by the Legislature may 
be vetoed by the Governor-General or reserved for His Majesty’s 
consent Demands for grants require the consent of the Legisla- 
ture, but expenditure charged on the revenues of the Federation 
(such as expenditure on defence, external affairs, tribal areas 
and ecclesiastical affairs, debt charges and the salary and allow- 
ances of the Governor-General, the federal Council of Ministers, 
Counsellors and others) is not subject to its vote And even the 
items of expenditure which are subject to its vote, if rejected 
by It, may be restored by the Governor-General if, in his opinion, 
the rejection affects his special responsibilities 

{ill) Ventilative It may discuss matters of public importance, 
and give expression to the needs and grievances of the people by 
passing resolutions and adjournment motions, through discus- 
sions on the budget and on the bills, and through questions 
(subject to ceitain restrictions) 

{iv) Executive. It may control the tenure of only one part 
of the Executive, i e the ministers, by passing ‘ no confidence ’ 
motions and in the last resort by the refusal of supply ; but 
this power, as is indicated later, is in practice subject to serious 
limitations 
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Relations between^ the two chambers 

The powers of both chambers are equal except in two 
tespects (?) The demands for grants are fiist submitted to the 
House of Assembly, and thereafter to the Council of State 
(h) Where the Assembly has refused its assent to a demand, 
that demand is not to be submitted to the Council of State un- 
less the Governor-General so directs. If it passes the demand, 
subject to a reduction of a specified amount, only a demand 
for the reduced amount can be submitted to the Couyicil of State 
unless the Governor-General directs otherwise. 

Differences between the two chambers are to be settled at a 
joint session 

1 

The federal Court 

A federation, as we have seen, clearly demands the establish- 
ment of a Court to decide conflicts of jurisdiction between the 
Gentte and the units As part of the Act of 1935 has already 
come into operation, the federal Court has already been estab- 
lished 

Under the Act, the federal Court is to consist of a Chief 
Justice of India and not more than six^ puisne judges, unless 
an address is presented by the federal Legislature to the Gover- 
nor-General asking for an increase in the number. Every judge 
of the Court will hold office until he attains the age of sixty-five 
ye^s, but may be removed from office by His Majesty on the 
ground of misbehaviour or of infirmity of mind or body, if the 
Judicial Committee of the Privy Council, on reference being 
made to them by His Majesty, report that the judge ought on 
any such ground to be removed The judges’ salaries, allow- 
ances, leave and pensions aie determined by the king in Coun- 
cil, and (except as regards allowances) may not be varied after 
appointment to their disadvantage 

The Court’s jurisdiction is threefold 

(i) Original. It has exclusive original jurisdiction in any 
dispute between the Federation, any of the provinces, or any 
of the federated states, provided ‘ the dispute involves any ques- 
tion (whether of law or fact) on which the existence or extent 

^ At present there are three judges including the Chief Justice 
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of a legal right depends’ (subject, however,; to certain restric- 
tions in respect of disputes to which a federated state is a party) ^ 

(ii) Appellate, (a) It has appellate jurisdiction in appeals 
from High Courts in British India, if the High Court certifies 
that the case involves a substantial question of law as to the 
interpretation of the Act or any Order in Council made there- 
under, The federal Legislature is authorized 2 to enlarge the 
appellate jurisdiction of the Court to cover cases which do not 
involve an interpretation of the Act or any Order in Council 
(b) An appeal may he from the High Court of a federated state 
primarily if it involves an interpretation of the Act or an Order 
-in Council made thereunder or of the Instrument of Accession 
of that state. 

(m) Advisoi.y The Court may be consulted by the Governor- 
General on any question of law ‘ winch is of suqh a nature and 
of such public importance tliat it is expedient to obtain the 
.opinion of the Court upon it’. Appeal? from the. 'decisions of 
the federal Court may be taken to the Judicial Committee of 
the Privy Council, which, therefore, is the highest tribunal for 
India. In certain types of cases, such appeals may be allowed 
only witli the leave of the federal Court or of His Majesty in 
Council. 


§6 THE PROVIIsICIAL GOVERNMENT 

The Executive 

The executive authority of a province is vested in the Gover- 
nor appointed by the Crown Under normal conditions,^ he 
exercises his functions with the help and on the advice of a 
Council of Ministers, subject, however, to his retention of special 
powers and responsibihties The ministers are appointed, as 
federal ministers will be appointed, on the recommendation of 

* The main restriction is that the dispute to which the state is a party 
must concern the interpretation of the Act, or of an Order in Council made 
thereunder, or the extent 6f the legislative or executive authority vested in 
the Federation by virtue of the Instrument of Accession of that state 

* Subject to specified limitations under section -206 It may be noted that 
section 206, authorizing the federal Legislature to enlarge the jurisdiction of the 
^deral Court, has not yet been brought into operation by fhe requisite Order in 
Council The question is said to bq under consideration 

'“.Section 93 provides that the Governor may issue a Proclamation in the 
eyent o^^ a failure of constitutional'machinery, declaring that his functions shall, 
to such extent as may be specified in the Proclamation, be exercised by him in 
his discretion 
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the leader of the party which commands a majority in the (pro- 
vincial) Legislature. Legally, it is true, they hold office at the 
pleasure of tlie Governor ; the intention of the Act is that in 
practice they will hold office at the pleasure of the Legislature. 

The position of the Governor is, according to the letter 
of the constitution, a very important one. He is not a mere 
figure-head who has simply to act on the advice of responsible 
ministers In general, indeed, he is bound to act on their advice, 
but the constitution vests some functions in the Governor to 
be exercised by him in his discretion and others in his individual 
judgement Among the foimer are his power to preside over the 
meetings of the Council of Ministers, to choose, summon or dis- 
miss his ministers, to make rules for the transaction of the busi- 
ness of the provincial Government, to summon or prorogue the 
Legislature or to dissolve the Legislative Assembly, to assent to, 
or withhold his assent from, bills passed by the Legislature, 
and so on. The latter include the exercise of his special responsi- 
bilities of which the most important are : (?) the prevention of 
any grave menace to the peace or tranquillity of the province 
Or any part thereof ; {n) safeguarding the legitimate interests of 
minorities , {ih) securing to, and to the dependants of, persons 
who are or have been members of the public services any rights 
provided or preserved for them by or under the Act, and safe- 
guarding their legitimate interests , {iv) the protection of the 
rights of any Indian state and the rights and dignity of its 
ruler ; (v) securing the execution of the orders or directions 
issued by the Governor-General in his discretion The Governor, 
unlike the Governor-General, has no special responsibility for 
the safeguarding of financial stability and credit. When the 
Governor acts in his discretion or in his individual judgement, 
he is under the control of the Governor-General. 

It ought to be explained, however, that in the field of minis- 
terial responsibility it is * mandatory ’ on a Governor to be 
guided by the advice of his ministers,! even though he may not 
himself be wholly satisfied that that advice is necessarily the 
right advice. Further, in matters where a Governor exercises his 
individual judgement, including his special responsibilities, he 
is bound to consult his ministers. If he is unable to accept the 

^ The Viceroy’s statement, The Hindu, 22 June 1937 
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advice of his ministers, then the responsibility for his decision 

IS his and his alone 

‘ In that event, ministers bear no responsibility for tlie deci- 
sion and are entitled-if they so desire-pubhcly to state that 
they take no responsibility for that particular decision or even 
that they have advised the Governor in an opposite sense ’ 

Finally, the intention of the Act, as has been authoritatively ex- 
plained by the Viceroy, i is that under provinaal autonomy, in 
all matters falling within the ministerial field including the 
position of the minorities, the Services, etc , the Governor is 
ordinaiily to be guided in the exercise of his poweis by the advice 
of his mimsters and that these ministers will be responsible not 

to Parliament but to the provincial Legislature 

\ 

The Legislature 

In Assam, Bengal, Bihar, Bombay, Madras, and the United 
Provinces, the Legislatures consist of two chambers the Legis- 
lative Council and the Legislative Assembly In the other five 
provinces, the Legislative Assembly is the only chamber 

The number of members of the Legislative Councils natur- 
ally varies from province to province The smallest in size is 
that of Assam, with not less than 21 and not more than 22 , 
the largest is that of Bengal, with not less than 63 and not more 
tlian 65 In Assam, Bombay, Madras and the United Provinces, 
the members are, for the most part, directly elected from com- 
munal constituencies , a small proportion is nominated In Ben- 
gal and Bihar, rather more than half the number of members 
of the Council is directly elected , about two-fifths are elected 
by the Legislative Assembly of the province concerned and the 
rest are nominated ” The franchise is in general restiicted to the 
propertied classes ^ 

^ jbid 

^ In Madras and Bengal the Legislative Council is composed as follows — 


-- 

Total 

number 

General 

seats 

Muslim 

seats 

Euro- 

pean 

I seats 

Indian 
Christ- 
|ian seats 

1 1 

Seats 
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election 

Seats 
filled by 
Gover- 
nor’s nomi- 
j nation 

! 

Madras 

Bengal 

S 4-‘)6 

63-65 

: 1 

i 

35 ' 

10 j 

1 

B 

1 

3 

3 

1 

27 

8-10 

6-8 


® The right to vote is given in Madras to those whose income-tax is assessed 
on a total income of not less than Rs 7,500, to holders of estates with an annual 
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Tile Council is a permanent body not subject to dissolution, 
one-third ot£ its members retiring once every three years. 

The Legislative Assembly of every province is fully, and 
directly, elected. Its size varies from 50 in the North-West 
Frontier province to 250 in Bengal. Members are elected from 
communal constituencies and from different interests,! such as 
commerce, industry, landholders, universities and labour. The 
franchise for the Assembly is, like the franchise for the Council, 
essentially based on a property qualification, but the property 
qualification required is much lower ^ There is also an alterna- 
tive educational qualification Somewhat lower qualifications 
are prescribed for women, in order to secure an electorate of 
women that will be at least 20% that of men There is also a 
residence qualification for voters, in Madras of 120 days in the 
previous financial year The Assembly, unless sooner dissolved, 
continues for five years 

The powers of provincial Legislatures may be described 
under the same four headings as those of the federal Legislature. 

(i) Legislative. The Legislature has power to make laws for 
the province on matters enumerated in the provincial legislative 
and the concurrent lists, subject to certain limitations, (a) The 
provincial law is void to the extent of repugnancy to a federal 
law within the sphere of the Federation ; (&) being a non- 
sovereign Legislature, it has no power to make any law affecting 
the power of Parliament to legislate -for British India, or affecting 
the sovereignty, dominion or suzerainty of the Crown ; (c) its 
power to pass laws of a discriminatory kind against British sub- 
jects domiciled in the United Kingdom, as, for example, in 
respect of travel and residence in India, the acquisition of pro- 
perty, and trade, is severely restricted ; ^ (d) the previous sanc- 

income of not less than Rs 1,500, pensioners drawing a pension of not Jess than 
Rs 250 per month, and people with more or less similar economic status 

^ The total of 215 seats in the Madras Assembly is distributed as follows ■ — 
General 146, of which 30 are reserved 'for scheduled castes, Back-^ard areas 
and tribes i, Muslim 28, Anglo-Indian 2, European 3, Indian Chiistian 8, Com- 
merce, Industry, Mining, and Planting 6, Landholders 6, University 1, Labour 
6. WonJcn General 6, Muslim i, Indian Christian i Total 215 

“ Thus in Madras, a person is qualified to be included in tlie electoral 
roll for any territorial constituency if he has paid tax under the Madras 
Motor Vehicles Taxation Act, 1931, paid local rates, was assessed for in- 
come-tax, or occupied as sole tenant, throughout a year,, a house in respect 
of which property tax or house tax had been paid 
* Laid down in the Act, Part V, ch III. 


414 



THE PROVINCIAL GOVERNMENT 
don of the Governor-General in his discretion is necessary for 
the introduction into the Legislature of certain classes of bills , ^ 
(e) the previous sanction of the Governor is required for the 
introduction of bills or amendments affecting any Governor’s 
Act or ordinance promulgated by him in his discretion, or any 
Act relating to any police force , (/) a bill passed by it may be 
vetoed by the Governoi in his discretion, or returned for re- 
consideration, or reserved by him for the consideration of the 
Governor-Geneial , (g) a bill passed by it and assented to by the 
Governor (and by the Governor-General where a bill has been 
reserved by the Governor for his assent) may be disallowed by 
His Majesty, (h) without its consent, the Governor may enact 
legislation of a temporary character by ordinances, and of a 
permanent character by Governor’s Acts, the latter for the pur- 
pose of enabling him to discharge his functions in so far as he 
IS required to act in his discretion or to exercise his individual 
judgement ^ 

(it) Financial The consent of the Legislature is necessary for 
the raisings of the revenues of the province, and that of the 
Assembly for the spending of the money, subject to three limita- 
tions (a) Financial bills passed by it may be returned by the 
Governor for reconsideration, vetoed by him, or reserved for 
the consideration of the Governor-General who may veto them ; 
or they may be disallowed by His Majesty ; (h) some items of 
expenditure are charged upon the revenues of the province and 
are not votable, viz the Governor’s salary, debt charges, charges 
for salaries of ministers, the Advocate-General and judges ; ex- 
penditure necessary to meet judgements or awards of courts and 
any other expenditure declared by (the Act or any Act of the 
provincial Legislature to be so charged; (c) the Governor has 
power to include in the schedule of authorized expenditure 'a 
sum necessary to secure the due discharge of his special respons- 
ibilities, subject to the condition that it may be exercised only 
after a demand has been made and the Legislature ha§ either 
refused it or has assented subject to reduction. 

(lit) Ventilative. The Legislature may give, expression to the 
felt needs and grievances of the people by resolutions and motions 
for adjournment for the purpose of discussing definite matters 
of urgent public importance. 

/h f ’ ^ 

‘ See below, §7 of this chapter . = See §90 of the Act 

* Land revenue does not require legislation ' 
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{li}) Executive, Through questions, resolutions and debates 
the Legislature can criticize ministers and virtually control their 
tenure through its power to refuse supply, and by passing motions 
of no confidence 

Melations between the chambers 

Where the Legislature consists of ttvo chambers, a bill requires, 
the consent of both chambers before it can be presented to the 
Governor for his assent If a bill passed by the Legislative 
Assembly is not passed by the Legislative Council, before the 
expiration of twelve months fiom its ^reception by the Coun- 
cil, tlie Governor may summon the chambers to meet in a joint 
sitting to consider and vote on the bill. He may convene a joint 
sitting before the period of twelve months is over, if it appears 
to him that the bill relates to finance or affects the discharge 
of any of his special responsibilities The vote of the majority 
of members present at a joint sitting decides the issue 

Demands for grants are submitted only to the vote of the 
Legislative Assembly, the Legislative Council’s consent not being 
requu'ed for them 

"The Judicial y 

The organization of the Judiciary varies to some extent from 
province to province , its general structure may be illustrated 
from Madras 

(i) The lowest judicial authority— the village munsiff or the 
village panchayat court— has jurisdiction over a village or group 
of villages It can deal with petty cases, whether civil or crimi- 
nal , that is, civil suits where the value of the claim does not 
exceed Rs 50 (or, with the consent of the parties, Rs 200), and 
•criminal cases in which the punishment may be a small fine or 
confinement in the village office for a few hours 

At this stage theie is a bifurcation of civil from criminal 
jurisdiction 

(a) Civil cases aie tried by district munsiffs and suboidinate 
judges The former are appointed by the Governor from a list 
•of persons selected by the provincial Public Service Commis- 
sion and exercise ordinary jurisdiction up to Rs 3,000. The 
latter are appointed by promotion by the High Court They 
exercise jurisdiction in all original suits and proceedings of a 
civil nature and may be vested with appellate jurisdiction by 
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the High Couit with the previous sanction of-tiie piovincial 

’ Government ’ , . _ 

(&) Criminal cases (not of sufficient importance to be tiied 
by the sub-divisional magistiate) aie tried by the sub-magistrates, 
appointed (one for each taluk) i by the provincial Government 
(usually from tlie revenue staff of the district) on the lecom- 
mendation of the collectoi of the distiict and subject to his 
admmistrative control More serious cases are tried by tlie sub- 
divisional magistrates,^ ivho also heai* appeals from the sub- 
magistrates who aie undei their administiative control Above 
tlie sub-divisional magistiate is the district magistrate (who is 
also the collector of the district) He exeicises supei vision over 
all magistrates in die district, but does not himself find time to 
try cases, though invested with magisteiial poweis 

(»■) The District and Sessions Judge, besides exeicismg appel- 
late jurisdiction over the civil judges of the district on the one 
hand and over the magistiates on the odier, enjoys considerable 
oiigmal jurisdiction in die distiict, both a'lminal and civil 
He IS appointed by die Governor in his individual judgement; 
in consultation with the High Court 

{lit) The High Court is the highest couit of civil as well as 
of criminal jurisdiction, with appellate or levisional jurisdic- 
tion and powers of supervision ovei all judicial audioiities in 
the province In most cases it is the final couit of appeal 
Judges of the High Court aie appointed by His Majesty and 
hold office until diey attain sixty yeais, but may be removed 
earhei m the same manner as judges of die federal Court - Until 
otheiwise provided by an Act of the piovmcial Legislatuie, no 
High Court can have any oiiginal juiisdiction in any matter 
concerning the revenue or concerning any act oideied oi done 
in its collection 

{iv) Appeals may, however, be cariied from die High Couit 
ip) to the federal Couit if the case involves a substantial ques- 
tion of law as lo die interpretation of the Act oi any Ordei in 
Council made diereundei and (&) to the Judicial Committee 
of the Privy Council in other civil and aiminal cases, subject 

* A taluk jg a division of a district A deputy lahsildai where such ’an 
officer exists, also oxercises the powers of a sub-magistrate and tries \\ 
his jurisdiction the cases which would otherwise hav'e been disposed of by 
Ihe^^sub-magistrate at the taluk headquarters 
There are three or more for each district 

27 
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to conditions laid down in the Charters of High Courts and in 
the Code of Civil Procedure.^ 

§7 THE FEDERATION AND THE PROVINCES 

The most striking change in the position of the provinces in 
relation to the Centre, as compared with the position under the 
Act of 1919, is that they have what is known as provincial auto- 
nomy, i e a sphere of action, legislative and administrative, m 
which they are, broadly speaking, free from the control of the 
Central Government This autonomy, indeed, is not complete 
(as IS indicated below), but as compared with the previous 
regime the change is a marked one and ought to be welcomed 
The provincial subjects are enumerated in the Act ; and the pro- 
vinces are normally free to pass laws in respect^ of them and to 
enforce them much as they like The existence of a federal 
Court with power to interpret the constitution is an important 
safeguard against the ena'oachment of the Centre on the pro- 
vinces Further, in the earlier constitution, the Central Govern- 
ment had considerable powers of superintendence, direction and 
control over the provinces ; the powers of the federal Govern- 
ment and of the Governor-General in relation to the provinces 
are in normal times much less now, as indicated in the next 
paragraph. 

The more important of the limitations on provincial auto- 
nomy are the following : [a) The federal Legislature may pass 
laws in respect of provincial subjects in an emergency, subject 
to the previous sanction of the Governor-General {h) The 
previous sanction of the Governor-General is necessary for the 
introduction into provincial Legislatures of any bill or amend- 
ment which affects any Act of Parliament extending to British 
India, any Governor-General's Act or Ordinance issued by him 
in his discretion, any matter in which the Governor-General is 
required to act in his discretion or to exercise his individual 
judgement, or the procedure for criminal cases in which Euro- 
pean British subjects are concerned, (c) The Governor-General 
may veto the laws reserved by the Governor for his assent. 

^ In the mam, it may be said, an appeal lies (a) in civil cases if the 
amount or value of the subject-matter in dispute is substantial or the case 
involves some substantial question of law, or is otherwise certified by the 
High Court to be a case fit for appeal , (b) m criminal cases, if the High 
Court certifies that the case is a fit one for appeal See also above, §5 
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(d) The Governor, in so far as he acts m his individual judge- 
ment or in his discretion, is under the control of the Governor- 
General acting in his discretion (e) The executive autliority of 
a province must be so exercised as not to impede or prejudice 
the exercise of the executive authority of the Federation, and 
the federal Government may issue sudi directions to a piovince 
as may appear necessary to them for that purpose The execu- 
tive authority of the Fedeiation also extends to giving directions 
to a province m respect of the construction and means of com- 
raunicauon of military importance. If a provincial Government 
declines to caiTy out tlie directions received from the federal 
Government, a means of compulsion is piovided, for the 
Govemor-Geneial in his discretion may issue such instructions 
to the Governor as he thinks necessaiy to secure the object in 
view (f) The Governor-General is autliorized in his discretion 
to issue instructions to a Governor regarding the manner in 
which the executive authority in his province is to be exercised 
for preventing any grave menace to the peace and tranquillity 
of India 


§8 THE INDIAN STATES 

There aie at present some 600 ^ Indian states They vary 
considerably in area, population, and revenue 2 They agree, 
however in three respects * They are not British territory ; their 
subjects are not British subjects , in general, they are under a 
system of personal rule, the supreme power in each state being 
vested in a monarch Many progressive states— Mysore, Cochin 
and Travancore among them— have all the essentials of a devel- 
oped system of administration a distinction between the privy 
purse and the state revenues, an independent Judiciary, and a 
regular graded list of civil officials recruited on merit and serv- 


* The exact number of states is given as 562 m the Report of the Indian 
States Committee (1928-9), as 601 m the Memoranda on Indian States^ 1940^ 
and as 584, in Atlas of India, Oxford Pamphlets on Indian Affairs, No 16 
^ For example 
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ing till a fixed retiring age Some o£ them have gone fuithei and 
followed a policy of associating their people with the govern- 
ment Nearly forty states have Legislative Councils ivith power 
to pass resolutions and latvs, and to ask questions, though in 
neaily every case the Executive is vested with powei to oveiiide 
the wishes of the Councils A few have gone further, and intro- 
duced paitial responsibility of the Executive to the Legislatuie , 
in Cochin and Rajkot, through a system of dyarchy ; in Mysore, 
by including two members of the Legislature in the Council of 
Ministers which works on the pimciple of joint i esponsibility 

Rtti amount cy 

The British Croivn as Paramount Power has certain rights 
and obligations in i elation to the states These rights and obli- 
gations are generally summed up in the teim ‘ paramountcy ’ 
ParamountC)^ is based upon the ti eaties, engagements, and sanads 
which the Paramount Power has at vaiious times entered into 
with the states, supplemented by usage and by decisions of the 
Political Depaitment of the Government of India on matteis 
pel taming to the states The activities of the Paramount Power 
may be enumerated under tin ee heads ^ 

(i) External affai'ts The states have suriendered the exeicise 
of all their lights of external sovereignty to the Crown They 
have no international life They cannot make peace oi war or 
negotiate or communicate with foreign States They cannot 
cede, sell, exchange oi part with their tern tones to other states 
without the approval of the Pai amount Power, nor without that 
approval can they settle mteistatal disputes 

This statement of the position, it ought to be explained, does 
not mean that ‘ treaties with foreign (non-Indian) States con- 
cluded by the British Crown aie piopyio vigoje binding on the 
Indian states without their concunence They become binding 
on the states only if they have been concluded with the previous 
consent or express authority of the states tliemselves This 
position was accepted by the Government of India when the 
issue was raised ^ in connexion with die Geneva Dangerous Diugs 

Conv^ention and Opium Agi'cement of 1925 

; ( 

' See the Report of the Indian States Committee, 192S-9 j 

= D K Sen, The Indian States, their Stdtus, Righi;> and Obligations, 

«P 11S-19 - - ‘ ® jbtd, ■- - - 
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' 'To attempL to enfoice any policy of suppressing oi icstnct- , 
ing tlie cultivation of opium in Indian states apait li*om any 
arrangement which may be enteicd into undci Treaty obligations 
would mean inteifeience m tlieir inteihal administiation such 
as the Government of India have no poiver to eveicise either 
by presaiptive oi by Treaty lights ’ ^ 

(n) Defence and fyiotechon The Pai amount Powei is respon- 
sible foi the defence of the Indian states and has the final voice 
in all matteis connected with defence, including establishments,, 
war mateiial, communications, etc It defends them both against 
external and internal enemies 

(ill) IntciJial affans The succession of a luler is not valid 
without the lecognition of the Paiamount Power , that Power 
has the light to settle disputed successions and to secure reli- 
gious toleration Further, it has lights in regal d to railways, 
posts and telegi'aphs It has the right to pi event gross misrule 
In regard to constitutional refoims in the states, it is clear, ac- 
cording to authoiitative statements made m Pailiament,” that 
while the Paiamount Powei will not obstruct pioposals for 
constitutional advance initiated by the Rulers it has also ‘ no 
intention of bunging any form of piessuie to bear upon them 
to initiate constitutional changes ’ 

The Indian States Committee said that it was impossible to 
define paiamountcy ‘ Paiamountc)^ must lemam paramount’, 
they said , ‘ it must fulfil its obligations, defining or adapting 
itself according to the shifting necessities of the time and the 
progiessive development of the states ’ ^ 

Are tile states sovereign > The answer is that they do not 
have external sovereignty while they have v^aiying degrees of in- 
ternal soveieignty A lettei ^ from Loid Reading, as Viceioy, to 
the Nizam, of Hyderabad sums up the position adopted by the 
Paramount Powei, though only giudgingly accepted by the 
states 

‘The sovereignty of the British Ciown is supieme in India., 
and, therefoie, no luler of an Indian state can justifiably claim 
to negotiate with the British Government on an equal footing. 

Its supremacy is not based only upon the Treaties and Engage- 

Memorandum of the Government of India to the League of Isations 
Opium Advisory Committee, quoted bv Sen, op cit , p ijq 
= 21 Februarj 1938, 6 -tpril 1939, 16 December 1939 
’ Report (1929) 

27 March 1926 See Appendix to the Report of the Indian States Com- 
mittee, 192S-9 
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ments but exists independently of them, an'd quite apart from 
its prerogative in matters relating to foreign powers and policies, 
it is the right and duty of the British Government, while scrupu- 
lously respecting all Treaties and Engagements with the Indian 
states, to preserve peace and good order throughout India. . . . 

Where imperial interests are concerned or the general wel- 
fare of the people of a state is seriously and grievously affected 
by the action of its Government, it is with tlie Paramount Power 
that the ultimate responsibility for taking remedial action, if 
necessary, must lie The varying degiees of internal sovereignty 
which the rulers enjoy are all subject to the due exercise by the 
Paramount Power of this responsibility.’ 

Position in the Federation 

The position of the federated state— the state which enters 
the Federation under the Act of 1935 when established— has 
been dealt with piecemeal elsewhere 1 We now bring together 
the main points, adding a few details. 

It enters the Federation voluntarily by its ruler executing an 
Instrument of Accession in which he specifies the list of subjects 
which he surrenders to federal authority, as well as the limita- 
tions which he desires to impose upon that authority. 

It is expected ^ that the Ruler will normally be willing to 
accept Items 1 to 43 of the Federal Legislative List (which has 
a total of 59) Exceptions and reservations are possible on 
account of existing treaty rights, or because the state has long 
enjoyed special privileges (as, for example, Travancore in con- 
nexion with postal arrangements and coinage). The Repoit of 
the Joint Committee suggested that the list of subjects accepted 
as federal by rulers willing to accede to the Federation ought to 
differ from one another as little as possible, and that a ruler who 
desired in his own case to except, or to reserve, subjects whicli 
appear in the federal list ought to be invited to justify the 
exception or reservation before his accession is accepted by the 
Crown 3 The extent of federal power may be enlarged, but not 
diminished, by a supplementary instrument duly accepted. The 
instiument must also provide that a number of matters^ may, 

^ See above, §§4, 5 and 6 

“ Report of the Joint Committee on Indian Constitutional Reform (Session 
*933‘4^* Vol I, Part I, p 87. 

* ibid 

* Specified in the Second Schedule to the Act 
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without affecting the accession of the state, be amended by or 
under the authority of Parliament; but no such amendment, 
unless accepted by the ruler in a subsequent instrument, may , 
extend the functions exercisable by the Federation in relation to 
the state. By executing the Instrument, the ruler also assumes 
the obligation of ensuring that due effect is given within bus 
state to the provisions of tlie Act so far as they are applicable 
therein by virtue of it 

The extent of legislative power that the Federation can 
exercise in relation to the state is strictly limited by its Instru- 
ment of Accession It will be remembered that the federal 
Legislature is one in which the state- is allotted representation 
individually, or jointly in the case of the smaller >states, the 
representative (or repiesentatives) being nominated by the ruler. 
Further, it has the concurrent power of being allowed to pass 
laws in respect of matters ceded to it by the Federation, so long 
as they do not conflict with the federal law which extends to it. 
The residuary power is, of course, with itself 

A federation implies, as distinguished from a confederation,^ 
that tlie Federal Government has powers to carry out federal 
laws through its own officers This power, however, is restricted 
m India, in respect of the states For an arrangement may be 
made with a state, and must be made if its Instrument of Acces- 
sion so stipulates, whereby the ruler administers federal laws in 
his state In such a case the Governor-General must be empow- 
ered to -satisfy himself by inspection or otherwise, that the 
administration is carried out in accordance with the policy of 
the Federal Government, and to give directions to the ruler if 
he is not satisfied with such administration It is laid down that, 
generally, the executive authority of the state must be exercised 
so as not to impede or prejudice the exercise of federal authority 
under any law which applies to it If the Governor-General is 
not satisfied with the executive action of the state in this regard, 
he may, after consideiing any representations made to him by 
the ruler, issue any directions he thinks fit It must be added 
that the federal Executive is also in fairness enjoined, in the 
exercise of, its authority, to pay due regard to the interests of 
the state. 

* See below, ch XXIV, §2 
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By entering the Federation, the state also submits itself to, 
the jurisdiction of the federal Couit as follows . 

(?) Onginal. Disputes to which tlie state is a paiU and 
which concern the interpretation of the Act or of an Order in 
Council made thereunder, or the extent of the legislative oi 
executive authority vested in the Federation, aie cognizable by 
virtue of its Instrument of Accession i by the federal Couit 

(?z) Appellate Appeals from state High Courts may be 
brought to the federal Court on a question of the interpreta- 
tion of the Act or Order in Counal made thereunder or the 
extent of the legislative or executive authority of the Federation. 
Such appeals shall be by- way either of special cases stated for 
the opinion of the federal Court by the state High Courts or 
cases required to be stated by the federal Court ^ 

The powers and functions of the Paramount Power will be 
transferred to the federal authorities in respect of the subjects 
ceded by the state to the Federation , in respect of other subjects 
they will continue to be exercised by His Majesty’s Crown Re- 
piesentative The larger the number of subjects ceded by the 
state to the Federation, the less is it subject to the authority ol 
the Paramount Power 

Finally, it is necessary to stress the advantages which the 
states secure by joining the Federation The primary gam is 
that, through their representation in the fedeial Legislature and 
the federal Executive, they secure a substantial voice in deter- 
mining all-India matters (such as tariffs and defence) ivhich 
affect then people and which at present are detei mined by the 
Government of India Besides, tliey may e\en influence matteis 
which concern Biitish India only, foi their lepresentatives can 
take pait in discussions on those matteis (though not perhaps 
in the voting thei eon s) m which the states have not ceded then 
powers to the Federation A fedeial India also means a united 
India , and to the extent that the unity of the whole countiy 
contributes to the increased piospenty of eierj member of it, 
the states-membeis will be able to enjoy the benefits of that 
additional pi osperity . 

* And other di';putrs of a simiHr nature See section 204 ^ 

• Section 207 

^ RtfiO}t of iht Joint Committee on Indian Constifuitonal Reform (Session 
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§9 AMENDMENT OE THE CONSTITUTl'ON 

The constitution of India is a iigid one amendments to i(' 
cannot be made by the law-making bodies in India whi(± pass 
oidmaiy laws 

The constituent powei is with the king in Pailiament in 
Britain and, in a few specified matters, with His Majesty in 
Council ' 

.The most impoitant of the matteis which His Majesty in 
Council may decide aie (i) the size and composition of the 
chambers of the fedeial Leg^slatuic and the methods of choosing 
and qualifications of membeis of that Legislatuie (subject to 
certain restiictions, such as that the amendment cannot t'ary 
the number of seats allocated to Biitish India and the Indian 
states) r(?i) the size and composition of the chambeis of pro- 
vincial Legislatuies and the method of choosing and qualifica- 
tions of then members, (ni) the substitution of liteiacy in the 
place of any higher educational qualifications piesciibed as a 
qualification for women to vote , (iv) geneially, the qualifica- 
tions entitling peisons to be registered as voteis for the purpose 
of elections 

Befoie His Majesty in Council can make such amendments- 
one of two conditions is necessaiy Either (?) the fedeial Legis- 
latuie or any piovincial Legislatuie must pass a resolution in 
favour of such amendment and piesent to the Goveinoi -General 
oi, as the case may be, to the Goiernoi, ‘ an addiess ’ i foi sub- 
mission to His Majesty praying that His Majesty may be pleased 
to' communicate the lesolution to Pailiament The Goveinoi- 
Geneial or the Goveinoi is lequned, when foiivarding such a 
resolution and address to the Secretary of State, to communicate 
to him a statement of his views upon the proposed amendment ^ 
The Secretaiy of State is lequned, within six months after the 
lesolution and addiess aie so communicated, to place befoie 
Pailiament a statement of any action which it may be proposed 
to take on them Oi (ti), m case no addiess is piesented, the 
Secretary of State is lequned to take such steps as His Majesty 
may diiect foi ascertaining the viens of the Governments, Legis- 
latures and the minoiities in India affected by such amendment 

An address of the kipd jndicated ma\ be presented (with exceptions) onl)- 
ten years from the inauguiation of the Federation in the case of a resolution 
of the federal Legislature and ten years fiom the inauguration of provincial 
autonomy in the case of a resolution of a pro\incial Legislatuie 
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It is further laid down that certain specified i provisions of 
the Act dealing witii the representation of the states are not to 
be amended without the consent of the ruler affected. 

§10 SOME GENERAL ASPECTS 
At the end of a survey of the new Indian constitution, two 
■questions arise * To what extent does that constitution transfer 
real power to the people of the country to govern themselves? 
In what respects is the Federation, which it provides for, differ- 
ent from federations known to history ? 

(i) Transfer of power To the first question, the answer is 
that in the provincial field tliere has been some real transfer of 
power, but tliere is much less in the Centre. The substantial 
degree of autonomy in the provinces and the transfer of all 
departments of government to popular ministers are steps in 
the direction of real self-government ; the extension of the vote 
to a larger proportion of jthe electorate prevents that self- 
government from becoming a government by a small oligardiy. 
It is true that, according to the letter of the constitution, the 
power of elected Legislatures and popular ministers is much 
fettered, especially by the right of the superior services to appeal 
to higher authorities against the decision of ministers and by the 
vast powers vested in the Governor, who, when he acts in his dis- 
cretion or in his individual judgement, is under the control of 
the Governor-General The working of the constitution from 
193*7 ^939 however, conclusive proof of the fact that, given 

■organized political parties,^ the people are in a position to enjoy 
tlie substance of self-government in the provincial sphere. 

But it IS difficult to speak of the Central Government in the 
same terms The reservation of important departments of gov- 
ernment (like defence and foreign affairs) for administration by 
tlie Governor-General with the aid of Counsellors, inevitable in 
the circumstances, removes a vital sphere of national affairs from 

* Part II of the first schedule of the Act 

" But where the ministry does not command the support of a large and 
stable majority m the Legislature, it must be emphasized, there is every 
•chance that a Governor will be able to have his own way The recent history 
of Bengal is revealing in this connexion , there is ample evidence to show that 
the Go\ernor acted in many vital matters in disregard of the wishes oi 
ministers and depended on the advice of a section of permanent officials See 
the Chief Minister’s letter to the Governor of Bengal dated 2 August 1942 
<The Hindu 7-7-1943) and Dr Shyama Prasad Mookerjee’s statement (l^e 
Hindu, 24-11-1942) 

426 



, §10] ' SOME GENERAL ASPECTS ' 

popular control. The constitution o£ the federal Legislature, 
composed as it is of representatives of .communities and interests, 
partly nominated and partly elected (the lower House indirectly 
elected), is anything but desirable, as it practically prevents the 
formation of political parties and the formation of a government 
based broadly on popular consent The wide powers and special 
responsibilities of the Governor-General may, it is feared, be used 
to prevent the development of responsible government There 
IS widespread suspicion, based on the reading of history, that 
these powers and responsibilities (in particular those relating to 
the prevention of commercial discrimination, maintenance of 
financial stability and the constitution of the Reserve Bank and 
die railway authority) will be used to thwart Indian ministers 
in their legitimate desire to develop Indian industry, commerce 
and shipping That great authority, Bemedale Keith, has said 
that it IS difficult to feel any satisfaction with the federal scheme 

‘ Whether a federation built on incoherent lines can operate 
successfully is wholly conjectural if it does, it will probably be 
due to the victual disappearance of responsibility and the asser- 
tion of the controlling power of the Governor-Geneial backed by 
the conservative elements of the states and of British India ’ ^ 

It is not surprising that the federal scheme has met with practi- 
cally unanimous disapproval in India and that steps are being 
taken to revise a scheme which has not even been put into 
operation 

(ii) Novel features In answer to the second question, it is 
sufficient to say that the Indian Federation is unlike any other 
federation known to history. Many of its novel features are ex- 
plained by the fact that its constituent units, tlie Indian states 
and the British Indian provinces, are of two distinct types the 
former, broadly speaking, autonoi^ous and under a system of 
personal rule , the latter, not autonomous, being parts of a 
unitary state and under partially democratic and responsible 
government 

The most important of the novel features are (a) that the 
units become members of the Federation by two different pro- 
cesses, some joining it voluntarily, others being made members 
of it by Act of Parliament (6) Generally in a federation, the 
Federal Government has identical legislative, administrative, and 

Keith, A Constitutional History of India, iboo-ig^Si pp 474-S Italics ours 
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financial po\\*eis in i elation to ttie units But in the Indian 
Fedeiation, its lelations to tlie units differ not only as between 
the Indian states and the provinces, but also as betivcen one 
fedeiated state and another i (c) Again, in the structure ol the 
Federal Government there are many novel features The distri- 
bution of seats in the Legislature among the component units 
does not correspond to the principles followed in typical federa- 
tions, VIZ equality of representation in tlie upper House and 
lepresentation on a population basis in the lower House. Fur- 
tlieii the allocation among some 600 states of 104 and 125 seats 
in the upper and loivei Houses respectively necessitates, in cci- 
tain cases, repiesentation by gioups of states The members 
from one type of unit aie nominated, those from another, elected , 
representatives of the states in the federal Legislature may take 
part in tlie proceedings relating to all federal subjects, though a 
number of federal laws may not apply to them, (d) And finally, 
in federations known to histoiy (barring perhdps Canada), the 
component units as well as the Centre are normally given a share 
in the amendment of the constitution so that they may have a 
sense of security in respect of the powers allotted to them - In 
India, the states apart, neither the units nor the Centie has a 
voice in regard to amendments, except within a very limited 
range 
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BOOK HI. ORGANIZATION OF GOVERNMENT 

CHAPTER XXIII 

THE CLASSIFICATION OF STATES 

§1 INTRODUCTORY 

In our analysis of the subject-matter of Politics i we indicated 
that from a study of governments in the past and in the present, 
we should be in a position to formulate, by an inductive pro- 
cess, principles regarding the organization of government, its 
structure and working. To this we now turn. 

There is, however, one preliminary inquiry to make. There 
are, as our survey has shown, different types of States A dis- 
cussion of principles relating to the organization of government, 
to be realistic, must needs take into account the similarities and 
differences between States , these are best studied by a classifica- 
tion of States 2 


§2 EARLY GLASSIFICATIONS 

Aristotle was among the earliest thinkers to attempt a com- 
prehensive classification. The basis of his classification is at once 
quantitative and qualitative. He takes into account the number 
of those in whom sovereign power is vested, and the end to 
which the conduct of government is directed. The supreme 
power in a State must necessarily be in the hands of one person, 
or of a few, or of many. The one, or the few, or the many may 

* See above, p 4 

’ Some writers like Gilchrist (Principles of Political Science, p 231) pre- 
fer the term ‘the classification of the forms of government’ on the ground 
that the ‘form of States’ is really the form of government Willoughby 
(The Nature of the State, ch XIII) goes so far as to say that there can be 
no such thing as a classification of States ‘In essence they are all alike 
— each and all being distinguished by the same sovereign attributes ’ With 
Leacock (Elements of Political Science, p 109), we may say that this objec- 
tion does not seem very strong ‘The differences in structure of government 
constitute the basis of classification, but we may on that basis either speak 
of the various “forms of government’’ or “forms of the State’’.’ When w'C 
consider the fact that modern States differ not only in their forms of govern- 
ment, bur in their professed end (e g totalitarian States v. democratic States) 
and in tlieir very nature (e g. unitary ti. federal), the term ‘the classification 
of States’ seems even preferable; it has, besides, the support of wTiters like 
Hobbes and Locke, and, in recent times, Bluntschli and Marriott 
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govern the community for the common good or for their^own 
selfish or class interests The first type of constitution is a 
normal one, the second, a perveited one. Taking these two- 
principles together, Aristotle arrived at the conclusion that six 
kinds of States are possible: monarchy and its perversion, 
tyranny, aristocracy and its perversion, oligarchy, polity and 
its perversion, democracy. 

Two observations are necessary to help us to understand 
Aristotle’s account correctly First, he used the term ‘ polity ’ to 
describe the unselfish rule of the masses ; ‘ democracy ’ was for 
him a perversion. To us, the former is a somewhat unfaimliar 
term, and the latter does not necessarily indicate the arbitrary 
or selfish rule of the demos Aristotle’s dislike of ‘ democracy 
must be explained by the degeneration of Greek democracies in 
his day. Second, in his definition of oligarchy and of democracy 
Aristotle was not entirely logical He defined oligarchy as the 
rule of the rich in the interests of the rich, be they few or many ; 
and democracy, as the rule of the poor, be they many or few,, 
in the interests of the poori On his own first principles, a 
constitution in which the ricli ruling in the interests of the rich 
are in a majority should have been called a democracy , and 
one in which the poor ruling in the interests of die poor are in 
a minority, an oligarchy. Aristotle was aware of this illogicality, 
but after a thorough discussion,^ he decided that the question 
of numbers was accidental , that of wealth, essential To keep 
to the facts of life is more important than to attempt a mean- 
ingless logical precision ; Aristotle knew that normally ‘ there 
were many poor and few rich ’. 

A few of the later classifications— by Polybius, Hobbes, Locke, 
Montesquieu, and Rousseau— will also be briefly referred to. 
In all of them the influence of Aristotle may be traced 

Like Aristotle, Polybius adopted, in addition, an ethical stan- 
dard when marking off one State from another ‘The rule of 
one may be held to be a kingship only when his rule “ is accept- 
ed voluntarily and is directed by an appeal to reason rather 
than to fear and force ”. Otherwise it is a despotism Nor can 
every oligarchy be properly described as an aristocracy, but only 
where “ the power is wielded by the justest and wisest men 
selected on their merits ”. Similarly the rule of the many may 

* Politics, bk IV, ch IV , ® ibid 
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easily become nothing but mob-mle; the honomablc designa- 
tion. of a demociao, must be reseived for a go\ eminent where 
'‘reteience to the gods, succour of parents, icspdct to eldeis^ 
obedience to laws are traditional and Iiabi trial ” ’ t 

Hobbes is content uitli a threefold classification, basing it 
entnely on the location of soVeieign power m tire one, the few, 
or the many, and paying no heed to the ethical difjeicrilia'' 
noted b) .Aj'istotle and Polybius 

‘ The difference of Common-wealths consisteth in the differ- 
ence of the Sovciaign, or the Pei son lejDresentatne of all and 
evci'}' one of the Multitude . When the Repi esentative is 
one man, then is the Common-wealth a monarchy when an 
Assembly of All that ill come together, then it is a democracy, 
or Popular Coramon-r\ ealth when an Assembly of a Pait oncly, 
then it is called an aristocracy Other kind of Common-wealth 
theie can be none foi eithei One, or More, oi All, must have 
the Soveiaign Porver (rvhich I have shewn to be indivisible) 
entii e ’ - 

Hobbes was awaie of other names of goveinment such as 
Tyianny, Oligarchy and Anarchy, but he refused to consider! 
them as other fou?is of government Those who were discontent- 
ed under Monarchy called it Tyranny , those rvho weie displeased 
with AiistoQ-acy called it Oligarchy , and those rvlio nursed- 
grievances against Demociacy called it Anarchy. 

Locke substantially follows Hobbes in his classification, witli 
some diffeiences of detail Thus he says, ‘ according as the power 
of making laws is placed, such is the foim of the common- 
wealth ’A If the majoiity, in whom the tvhole powei of the 
community is placed at the dawn of civil society, retain the 
legislative power irt then own hands and execute those laws by 
ofliceis of their own appointing, the form of the goveinment is 
a pel feet demociac)' , if they put the power of making laws into 
the hands of a few select men and then hens oi successors, then 
it IS an ohgaichy, or if into the hands of one man, then it is 
a monaichy, hereditaiy or elective. 

Montesquieu (1699-1785), the French political philosopher, 
held that States aie of ihiee types, the republican, the monaidiic 
and ,the despotic It all or pait of the people have the sovereign 

* i 

^ Polvbtus, cilod by Mnrriott 5 n The Mechatu^mt of the Modern Vol I, 

p. -26, . ‘ 

^ Hobbi'*., Leviathan, pp 96-7 

® Of Cntl Go'vernmcni, hk II, ch X ' ' f' ' ' 
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power, the State is a republic, a democratic or an aristocratic 
one. A monarchy is the rule o£ a single person according to 
law , a despotism, the rule of a single person arbitrarily. Mon- 
tesquieu indicates the various prinaples animating the various 
forms of government, the sustaining and driving power behind 
them Thus the virtue of the citizens is the principle of a re- 
public In a democracy, this virtue takes the shape of love of 
country and desire for equality That the members of a ruling 
class will be moderate towards the people, mamtain equality 
among themselves, and enforce the laws against persons of rank 
—this is the virtue of an aristocracy. The mamspring of monarchy 
is honour : the confidence or conceit of the individual and of 
the governing classes concerning their own special' importance, 
a confidence which spurs men to accomplish things quite as 
much as virtue itself. Despotism requires neither virtue nor 
honour, but fear which suppresses both courage and ambition 
among subjects 

Rousseau, like Hobbes, is content with a numerical differ- 
entia , governments are monarchies, aristocracies or democracies 

Their inapplicability to modern conditions 

Whatever was the value of these classifications at the time 
when they were formulated, it should be clear to the student of 
modern constitutions that they are quite inapplicable to existing 
political conditions They do not help one to understand the 
resemblances and differences between States, which is the object 
■of a classification To illustrate Under the classification adopted 
by Aristotle, almost every State in the preceding survey should 
be termed a democracy (or a polity) , we know, however, that 
there are marked differences between them Britain is a unitary 
State , the U S A , a federal one The USA is a federal State 
with a non-parliamentary Executive , Australia is a federal State 
but with a parliamentary Executive Switzerland is also federal 
but with an Executive which is at once both parliamentary and 
non-parliamentary. The inapplicability of older classifications is 
primarily due to the developments m political constitutionalism 
in recent times The authors whom we have cited .were classi- 
fying States with which they were familiar. But we have to 
frame a classification which is more in accordance with modem 
conditions 
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§3 A CLASSIFICATION OF MODERN STATES 
The classification outlined below is based upon the sugges- 
tions made by Bryce, h'larriott. Strong and Lindsay. While it 
applies to most modem States, it does not claim to be applicable 
to all. 
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Totalitarian ^ 

(a) communist 

(b) fascist 
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Unitary “ ' 

Federal ^ 
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The nature of 
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Flexible ^ I 

Rigid 3 
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The nature of 
the electorate 

(z) Adult suffrage ^ 
(ii) Single-mem- 
ber^ constituency 

(i) Restricted 
suffrage ^ 

(it) Multi-member 
constituency ^ 
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The nature of 
the Legislature 

Bicameral^ 

(a) elective or par- 
tially elective 
second chamber 

(b) non-elective 
second chamber 

Unicameral 
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The nature of 
the Executive 

Parliamentary ® 

Non-parliamen- 
tary ^ 


7 ■ 

The nature of 
the Judiciar}' 

The rule of law 

Administrative 

1 law 

I 


The terms used in the classification have been defined in 
Part I and in Part II, Book II. Three explanations may be added. 


‘‘ See above, ch IX, §7 

'* See above, ch XVI, §1, and below, ch XXIV. 

* See above, ch XVI, §2, and below, ch XXV 

* See above, cli XVI, §8 Restricted suffrage indicates the restriction 
of the right to vote to men, as in France, or to men and women in posses- 
sion of prescribed educational or propertj qualifications as in India 

Consisting of two chambers. Consisting of one chamber. 

* See above, ch XVI, §9, and ch XVII, §3 

^ See above, ch XVI, §13, and ch XVII, §6 
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(i) The classification is framed on two major bases ' I.‘ The 
conception regarding the sphere of the State whether liberal 
or totalitarian. This differentia has assumed such importance 
in modern times that it deserves emphasis in any scheme of 
classification. The life of the people in liberal States has a qual- 
ity all Its own, different not only in degree but in kind from 
tliat of the people in totalitarian States As has been indicated 
elsewhere, totalitarian States themselves fall into two types, the 
commumst and the fascist, the former abolishing, and the latter 
retaining, private capital ‘ II. The nature of the political or- 
ganization' Under this heading tliree diffeientiae are note- 
worthy, VIZ the nature of the State (unitary or federal) , the 
nature of the constitution (flexible or rigid) , and tlie structure 
of the Government (the electorate, the Legislature, the' Executive 
and the Judiciary) 

{ii) It cannot be assumed that a State which comes under A 
in respect of i comes under A also in respect of 2, 3, 4, 5, 6 
and y Thus the USA. is a Liberal State (1), but is not a 
umtary State (2) , her constitution is not a flexible one (3) , and 
her Executive is not a parliamentary one (6) 

{ill) As we adopt in effect seven bases of classification, it is 
necessary to deal with each State seven times in order to place 
It properly. Thus . 

BRITAIN Liberal, unitary State, flexible constitution, adult 
suffrage and single-member constituency, bicameral Legislature 
with a non-elective second chamber, parliamentary Executive, 
and the rule of law. 

THE FRENCH REPUBLIC . Liberal, unitary State, rigid constitu- 
tion, restricted suffrage and single-member constituency, bi- 
cameral Legislature with an elective second chamber, parliamen- 
tary Executive, and administrative law. And so on. 

The rest of the book follows the order of the prmciples of 
classification laid down in the Table under * 11 . The nature 
of political organization’ A chapter on ‘The Separation of 
Powers ’ has, however, been added before a consideration of the 
electorate, the Legislature, the Executive, and the Judiciary. 
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CHAPTER XXIV 


UNITARY AND FEDERAL STATES 

§1 UNITARY, AND FEDERAL STATES 

A unitary State may be defined as one organized under a 
single central government ; and unitarianism, as the habitual 
exercise of supreme legislative authority by one central powerA 
Britain, France, Germany and Italy are unitary States . South 
Africa and India have some characteristics of tlie unitary State, 
but they have also some of the characteristics of the federal 
State 

A federal State is one in which there is a central authority 
that represents the whole, and acts on behalf of the whole in 
extern^ affairs and in such internal affairs as are held to be of 
common interest , and in which there are also provincial authori- 
ties mth powers of legislation and administration within the 
sphere allotted to them by the constitution ^ It is, in the words 
of Hamilton, ‘an association of States that forms a new one ’ ; 
or, as Dicey put it, it is a political contrivance intended to recon- 
cile national unity with the maintenance of state rights The 
USA, Canada, Australia, Switzerland and the U S S.R are 
federal States 

The distinctive feature of federation is the formal division of 
governmental powers by a constitution between the constituent 
units (states, provinces, or cantons) and the larger State which 
they compose The units have power to pass laws on the subjects^ 
allotted to them and to administer and interpret them ; and the 
Federal Authority has similar power on the subjects allotted to 
it Both the units and the Federal Authority may exercise their 
legislative, administrative and judicial powers only within the 
limits set by the constitution The supremacy of die constitu- 
tion is, therefore, a second important feature of federation The 
constitution of the USA, foi instance, explicitly declares . 

‘ This constitution and the laws of the USA which shall be 
made m pursuance thereof . . shall be the supreme law of the 

^ See above, ch XVI, §i 

* H Samuel in The Nineteenth Century, No 428, p 676 
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land, and ihc judges in every state shall be bound thereby, 
anything in the constitution or la%vs o£ any state to the contrary 
notwithstanding.’ This supremacy implies tliat the laws passed 
by any autliority in the State, if contrary to the constitution, 
may be declared ultra vires ; some authority, such as a Supreme 
Court, to interpret the constitution and decide conflicts of juris- 
diction between tlie Centre and the units is therefore essential. 
It also means that neither the Federal Authority, nor any unit 
thereof, has the power to change the constitution as it likes ; for, 
then, one of the two, and not the constitution, becomes supreme. 
In other words, a federal State has necessarily a rigid constitu- 
tion Normally, the machinery to amend the constitution is one 
in which both the Federal Authority and the units have a definite 
place. The USA, Australia and Switzerland are instances of 
this. These then are the essential features of federation * the 
division of powers, the supremacy of the constitution, the exis- 
tence of a court to interpret the constitution, and the rigidity of 
the constitution. 

By contrast, in a unitary State there is no constitutional 
division of powers between the Centre and local territorial divi- 
sions , at any rate it is one which the Centre is not powerless to 
alter. The distinguishing mark of a unitary State is that all 
local governing authorities within the State (provinces, counties, 
districts) are created, their powers defined, and their form of 
organization determined by the Central Government. That Cen- 
tral Government may be limited by a superior constitution in 
a number of ways without affecting the unitary character of the 
State ; but if the constitution gives powers to the local bodies 
independent of, and not modifiable by, the Central Government, 
the political system partakes of the essential nature of federa- 
tion. Therefore, it is by the nature of the relationship of the 
Centre to the local bodies tliat one determines whether a State 
is federal or unitary Briefly, in the former, both the central 
and local authorities derive their power from a common source ; 
in die latter the Centi*al Government has authority legally to 
determine die powers, indeed the very existence, of the local 
authorities It follows that in the unitary State, the constitution 
need not necessarily be supreme, for the Centre may have the 
poiver to modify it, as in Britain ; there is no need to have an 
authority to decide conflicts of jurisdiction between the Centre 
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and the local authorities , and the constitution need not neces- 

i ' 

sanly be rigid. ^ , 

♦ 

§2 FEDERATION AND CONFEDERATION 

A federation must be distinguished from a confederation' 
The League of Nations is an example of the latter. The Ameri- 
can Confederation, whose articles were drawn up by the Con- 
tinental Congress in 1777, and which lasted from 1781 to 1789, 
is another. Here each one of its thirteen State-members was a 
sovereign body-politic The only form of common control was 
exercised through the Congress, ' a body of delegates which had 
no power to compel the States to its will, and no power to com- 
mand or to tax the individual citizens of the thhteen States’. 
Congress was primarily to look after foreign relations, declare 
and conduct war, build and equip a navy, and issue requisitions 
upon the States for soldiers and for funds The working of the 
system for eight years proved its inadequacy, for while Congress 
could pass resolutions ‘ it had no autliority^ to make law, in the 
sense of regulations backed up with a power of enforcement 
The confederation gave place to a federation The German Con- 
federation, as it existed from 1815 to 1866, is a third example. 
This was a union of 39 States, including kmgdoms, free cities, 
and principalities The primary aim of the union was the ex- 
ternal and internal security of the States The common authority 
was the Central Assembly called the Diet, consisting of delegates 
of the Governments of the States. But no central Executive was 
established, each State acting as the executor of the resolutions 
of the union. In 1866 it had to be dissolved to give place (later, 
in 1871) to the Federation of the German Empire. 

A confederation, like a federation, is a union of States with 
a common recognized authority in certain matters affecting the 
whole, and especially in respect of external relations. But it 
differs from a federation in that it is a league of sovereign States 
{Staatenbund is tlie expressive German ' term, Staaten being 
plural) ; whereas federation creates a new State {Bundesstaat, 
Staat being singular). In the former, sovereignty rests with the 
component States ; in the latter, the component states give up 
their sovereignty in favour of the new State, sovereignty in the 
new State being exercised by the amending body of its constitu- 
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tion It follows that while the units of a confederation have tlie 
legal right of secession, the units of a federation have not. The 
distinction between the two forms of union is therefore funda* 
mental, founded upon the source of ultimate authority, sove- 
reignty. 

Another difference between the two is that the common 
authority of a confederation deals only ’^vith the Governments 
of the constituent units, and not, as in a federation, directly 
with their individual citizens The citizen in a confederation 
therefore has to obey only one Government, that of his own 
State ; the ordeis of the common authority are binding on him 
only in so far as they are imposed on him by the Government of 
his own State. The citizen in a federal State, on the other hand, 
has to obey two Governments, that of his state and that of die 
Federal Authority. 

From these two differences may be deduced a third *— the 
confederation, being a looser union than the federation, is gener- 
ally less stablg. 

§3 CONDITIONS OF FEDERALISM 
The normal method of establishing a federation has been the 
coming together of a number of States, formerly separate and 
sovereign, to establish a common government for better security. 
This was how the United States, Switzerland, and Australia 
came into existence. Sometimes it has been the other way round. 
In Canada, for instance, an originally unitaiy State was con- 
verted into a fedeial one by a constitution marking out the 
spheres of the provinces, and making each of them part of a 
federal State. This is a process of devolution or decentralization, 
designed to secure a moic efficient government The plan for 
the Indian federation piovides for both processes, some of its 
units (the Indian states) being permitted to join it voluntarily, 
others (the provinces) being made members of it by a process of 
decent! alization 

The conditions which favour the establishment and continu- 
ance of a federation arc as follous 

(i) The desiie for union. Obviously unless some political 
units desire to unite and establish a common government for 
their common interests, there is no basis foi federation. This 
desire normally arises when a number of small independent 
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States, locally adjacent, come to feel that if they do not^unite,- 
their independence will be threatened by more powerful. States. 
It will hot arise where the separate States are so powerful as to 
be able to rely, fof protection against foreign encroachment, on 
their individual strength ‘If they are,’ said J S Mill, ‘they 
will be apt to think that they do not gam, by union with others, 
the equivalent of what they sacrifice in their own liberty of 
action ; and consequently, whenever the policy of the (con)federa- 
tion, in things reserved to its cognizance, is different from that 
which any one of its members would separately pursue, the in- 
ternal and sectional breach will, through absfence of sufficient 
anxiety to preserve the union, be in danger of going so far as to 
dissolve It ’ ^ The felt need for strength in external relations 
is invariably coupled with the desire of the separate States, by 
conjoint action, to develop foreign trade, remove internal trade 
barriers and prevent internecine warfare The thirteen Ameri- 
can States, which joined to form the USA, were eager not only 
to stabilize their hard-won independence of England, but also- 
to adopt a uniform commercial policy, and generally to make 
the maximum use of the opportunities afforded by union to 
advance their general prosperity. The six colonies which fede- 
rated to form the Commonwealth of Australia in 1900 ‘would 
not have done so except under the dread of danger from im- 
perializmg Powers in the Pacific, a danger not apparent until 
the closing years of the last century * ^ At the same time ‘ there 
was a general feeling that an authority with wider powers than 
any existing before the federation was necessary for industrial 
and social development, and that a supreme judicial authority 
ought to be established to avoid the expense and delay involved 
in carr)nng cases to tlie Privy Council in London ’ s These two 
instances also remind us that the sentiment of union is induced 
by community of blood, language and culture, and the simi- 
larity of political institutions These create and keep up common 
sympathy among the peoples concerned ^and conduce to an 
identity of political interest without which a federation cannot 
tome into being, or if forcibly created, will not last long 

(u) The desite for local independence While there must be 
a desire for union, this desire should not be so great as to result 

^ Representative Government, ch XVII 
Strong, ^lodern Political Constitutions, pp 111-12 * ibid 
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in the demand for tlie establishment of a iinitar)' State. A 
desire among the component states for tlie preserv'ation of their 
independence in all but essentially common matters is a pre-. 
condition for this form of political organization. Federalism 
is a natural constitution only for a body of States which desire 
union and do not desire unity.^ 

{lit) Geographical contiguity. The physical contiguity of coun- 
tries tvhich are to foira a federation ‘is certainly a favourable, 
and possibly a necessary, condition for the success of federal 
government If they are widely separated, the desire for union 
cannot easily emerge, as tlie advantages to be obtained do not 
appear real enough to make the necessary sacrifice worth while. 
The proposal for a federation of tlie countries which form part 
of tile British Commonwealth, which found some support in tlie 
last century, fell tlirough partly because these countries were 
physically wide apart. 

{iv) The absence of marked inequalities among the compom 
ent units. If there is any State so much more powerful than the 
rest as to be capable of vying in strength witli many of tliem 
combined ‘ it will insist on being master of the joint delibera- 
tions : if there be two, tliey will be irresistible when they agree ; 
and whenever they differ everything will be decided by a struggle 
for ascendancy between the rivals The classic instance of this 
is the German Empire, established in 1871 ; the predominance 
of Prussia vitiated the federal principle. 

(u) Political education and legalism. The permanence of 
a federation demands a capacity on the part of the people to 
appreciate tlie meaning of a double allegiance, and the ability to 
prevent the centrifugal principle of political action from over- 
coming the centripetal. It also means a developed ^sense of 
legalism, or in other ivords ‘ a general willingness to yield to tlie 
authority of tlie law courts ’ whicli decide indeed what the con- 
stitution at any moment is. 

§4 PROBLEMS OF FEDERAL GOVERNMENT 

The federal State, differing as it does from the unitary in 
essential features, has to face a number of problems tvhich the 
latter has not. The most important of these are : 

Dicev, Introduction to the Study of the Laiv of the Constitution, p 602 
* Mill, op cif . ch XVII. 
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(i) A sails factory division of poweis The problem which 
all federal' States have to solve is how to secure an efficient Cen- 
tral Government, wlule allowing scope for the diversities, and 
iree play to the authorities, of the units It is, to adopt Bryce’s 
metaphor, to keep the centrifugal and centripetal forces in ec^ui- 
librium, so that neither the planet states shall fly off into space, 
Tior the sun of the Central Government draw them into its con- 
suming fires The general principle on which the division of 
poweis should rest is fairly obvious ‘Whatever concerns the 
nation as a whole should be placed under the control of the 
national Government All matters which are not primarily of 
common interest should remain in the hands of the several 
states ’ ^ Such subjects as foreign affairs, defence, the control of 
the armed forces, foreign trade, maritime shipping and currency, 
are clearly of common interest and are everywhere federal , 
municipal institutions, hospitals, local public works, property 
and civil rights, and the administration of justice within the 
state, are clearly of a local nature and are everywhere allotted 
to the units On a number of subjects, however, the common in- 
terest, or the purely local interest, is not quite so clear, and, 
therefore, the details of the division vary under different federal 
eonstitutions. 

There is a variation not only in the particular subjects which 
fall within the sphere of the Centre and of the units, but also in 
the way in which the division is effected. Broadly speaking, our 
survey suggests, there are three such methods, 

(a) In the USA, Australia, Switzerland, Weimar Germany, 
and the USSR, the powers of the Centre are enumerated in 
the constitution , the residue is left to the units The enumera- 
tion Itself IS not of a uniform type, in the U S A there is one 
list of exclusively federal subjects allotted to the Centre, with 
some prohibitions both on the Centre and on the units, in 
Australia, Switzerland, and Weimar Germany, the Ceutre has 
power to pass laws on an exclusively federal list as well as on a 
concurrent list. Central laws in respect of concurrent subjects 
prevailing over those of the units , in the U S S R , there is only 
an exclusively federal list. The device of concurrent powers is 
specially noteworthy as it provides a plan by which the Centre 
can step in in some matters when the Government of a unit is 

^ Dicey, op cit , p 143 
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lazy and unprogressive and when the need for uniformity de- 
mands its interference, while leaving the initiative in the first 
instance to the units. 

(b) In Canada, the powers of the provinces are enumera- 
ted ; the residue is left to the Centre, though, as has been indi- 
cated in the section on Canada, this is qualified in some ways 
by the powers granted to the provinces in respect of matters of 
a ‘ merely local or private nature 

(c) In the proposed Indian federation, the powers of the 
Centre and of the provinces are more or less exhaustively enu- 
merated in three lists, the exclusively federal, the concurrent and 
the exclusively provincial ; further, the residuary power as such 
is neither with the Centre nor with the provinces, but is to be 
allotted (as and when each specific case arises) to the Centre or 
to the provinces by the Governor-General in his discretion. 

A word may be added about the ‘ enumerated ’ and the ‘ resi- 
duary’ powers The object of enumerating the powers of any 
authority is to limit it. Where, then, a federal constitution 
enumerates the powers of the Centre, as in the U S.A., the object 
clearly is to limit its powers as against the units, and enable the 
latter to retain all the rest ; conversely, where it enumerates the 
powers of the units, as in Canada, the object is to limit their 
powers as against the Centre. In general, therefore, it is true to 
say that the greater the * reserve of powers ' with the units, the 
more markedly federal is the State whose constitution permits 
such reserve to them ^ 

But three things must be emphasized, (a) The ‘more mark- 
edly federal ’ nature depends not on the mere fact that the 
residue is allotted to the units, but on the content of that residue ; 
it would be absurd, for instance, to consider Weimar Germany 
markedly federal because the residue was left with the states 

(b) The idea of the residuary powers has little significance, as 
in India, where care is taken to enumerate every conceivable 
power, so that very little is left as the ‘ reserve of powers '. 

(c) Under modern economic and social conditions, where an in- 
creasing number of problems can be met only by an authority 
representing the general interest, it seems the wisest policy (if 
it were possible) to enumerate the powers of the units and leave 
a large reserve of powers to the Centre. 

^ Strong, op cit , p loi. 
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The governmental powers must not only be satisfactorily 
distributed between the Centre and the units, but provision 
must be made to prevent either from encroaching upon a sphere 
allotted to the other. Here, again, federations differ in respect 
of the safeguards provided against this possibility, and their effi- 
cacy. The most common safeguard is the establishment of an 
independent court to interpret the constitution and decide con- 
flicts of jurisdiction between the Centre and the units The 
American and the Australian courts are the best instances of 
this , in Switzerland and m the U S S R the Supreme Court has 
no power to declare the federal law unconstitutional and, to that 
extent, the judicial safeguard is ineffective as a means of pro- 
tecting the rights of the units A second safeguard is the power 
given to the people, as in Switzerland, by the referendum and the 
initiative to decide finally on constitutional laws, the opinion of 
a majority of the people being, as it ought to be, final Thudly, 
the constitution is made rigid, i e. not alterable, by the ordinary 
law-making body of the Centre or of the states Invariably, too, 
some part is given both to the Centre and the units in the pro- 
cess of amending the constitution, the USSR being an excep- 
tion in that It Ignores the units , again invariably, the part 
assigned to the units is greater than that allotted to the Centre 
The central Legislatme is given tlie power to propose amend- 
ments in the USA, Australia, and Switzerland , the final rati- 
fication by a majority of the units is made essential (in the USA 
by three-fourths of the states) Further, some fundamental rights 
of the units (as, for instance, the right to equal membership in 
the Senate in the USA, and territorial limits in Australia) are 
made unalterable except with the consent of the states affected 
(») Piotection of the smaller units against dominance by the 
larger. As the units in no fedeiation are identical in size and 
population, It is possible that the larger units may have a pre- 
dominant influence in legislation on account of their larger 
representation in the lower House of the central Legislature 
(everywhere constituted on the basis of population) Two provi- 
sions are generally adopted to prevent this evil {a) In the 
second chamber of the central Legislature, every unit is given 
equal representation (in the USA, Australia, Switzerland, and 
U S.S R ), or a provision is made, as in Weimar Germany, 
restricting the number of members that may be sent to the 
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second chamber by any unit to less than one half of its total 
strength. Further, in the first four States mentioned, the second 
chamber is given powers equal, or very nearly equal, to those 
of the first The constitution of the USA. goes further and gives 
the Senate two important powers denied to the House of Repre- 
sentatives, those of consenting or refusing its assent to appoint- 
ments and treaties made by the President (b) It is stated (in 
Australia and Switzerland) that no amendments to the constitu- 
tion may become valid until they have been ratified not only by 
a majority of the whole people, but also by a majority of the 
federal units In the USA the consent of three-fourths of the 
states IS necessary. ^ 

(tti) Organization of the i elation between the Centre and the 
units. Ideally, in a federal State, the Centre and the units ought 
to be mutually independent in the spheres allotted to each by the 
constitution— in legislation, in administration, and in finance 
This mutual independence is indeed the distinguishing principle 
of federalism, and it can be truly said that the greater the inde- 
pendence of the units from the Centre in their defined spheres, 
the more truly is the political system federal in character. In 
actual practice, this ideal condition rarely obtains. Various 
points of contact are established between the two, partly by law 
and partly by usage 

In our survey of federal States, several methods of federal 
control over the units sanctioned by the constitution have been 
noticed . the federal guarantee to every state in the USA of a 
republican form of government and of protection against inva- 
sion and, on the application of the state authorities, against 
domestic violence , the power of the Governor-General in Canada 
to veto provincial laws and to appoint the Governors of the 
provinces ; the control of the Governor-General in the (proposed) 
Indian federation over the Governors whenever the latter act in 
their individual judgement or in their discretion , and the ad- 
ministration of many federal laws through the administrative 
machinery of the units in Switzerland and Weimar Germany, 
which, to this extent, is placed in a subordinate position in rela- 
tion to the Federal Government. The last is particularly note- 
worthy. Experience shows that such administrative decentraliza- 
tion has at least two advantages : it makes the administration of 
federal laws more popular (being in the hands of local men) 
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than It othenvise would be , and, secondly, by avoiding unneces- 
sary duplication of, the administrative machinery, it secures 
economy. ' 

Of the instruments of federal control over the units estab- 
lished by usage, the most noteworthy is the system of grants-in- 
aid given by the Federal Government in the U S A. to the states 
in recent years These grants are made for the development of 
agricultural and vocational education, for the construction of 
roads, for maternity and infancy aid and so on, and in 1930 
entailed congressional appropriations of nearly 1135,000,000. 
The states are not bound to accept them, but once they accept 
them, they subject themselves in spme degree to fedeial control 
over the activities for which the money is voted 

(tv) Organization of the relation among the units Each state 
is more or less independent not only of the Centre but of other 
states as well Such provisions as are included in federal con- 
stitutions to regulate their relationship are calculated to secure 
harmony among them in respect of certain essential matters, and 
to prevent any two or more of them from conspiring against the 
' interests of the whole Thus every state is enjoined to give full 
faith and credit to the public acts, records and judicial proceed- 
ings of every other state , the citizens of every unit are declared 
to be entitled to the privileges and immunities of citizens of 
every other , it is required that all articles grown, produced or 
manufactured by any one of the units shall be admitted free into 
every other; all separate alliances and treaties of a political 
character between the units are forbidden , and so on ^ 

(v) A satisfactory method of amendment. The peculiar prob- 
lems of federal States in regard to the amending body are that 
(fl) neither the Centre nor the units by themselves should be 
given the power to alter the constitution, as such power is likely 
to aflEect one of the essential features of federalism, viz the 
supremacy of the constitution , and (b) it is desirable that in the 
body which is authorized to change the constitution, both the 
Centre and the units are given some place, and further the 
smaller states must be protected against dominance by the larger 
How these problems are faced by the different federations has 
already been indicated in (i) and (it) above. 

Article 118 of the constitution of Australia Articles I and IV of the- 
constitution of the USA; Articles 7 and 60 of the constitution of Switzer- 
land , and Article 121 of the constitution of Canada 
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(vt) Secession. It is possible that one or more of the units 
may, as the southern states of the U.S.A did in 1861, claim the 
right of secession from the whole. The secessionists in the 
U S.A. argued that the general government emanated from the 
people of the several states, forming distinct pohtical communi- 
ties and acting in their separate and sovereign capacity, and not 
from all the people forming one aggregate political community. 
‘ The constitution of the United States is, in fact, a compact to 
which each State is a party . , the several states or parties have 
a right to judge of its infractions ; and in case of a deliberate, 
palpable, and dangerous exercise of power not delegated, have 
the right also, in the last resort, to interpose for arresting the 
progress of the evil, and for maintaining within their respective 
limits, the authorities, rights and liberties appertaining to them.* 
Those who opposed the right of secession argued that the people 
of the country as a whole were the real parties to the union, and 
not the states, and cited in evidence the preamble to the con- 
stitution • 

‘ We, the people of the United States, in order to form a more 
perfect union, establish justice, ensure domestic tranquillity, 
provide for the common defence, promote the general welfare, 
and secure the blessings of liberty to ourselves and our posterity, 
do ordain and establish th^s constitution for the United States 
of America ’ 

Arguments apart, the issue in the USA was decided, by force of 
^ms, against secession It is interesting to note that the constitu- 
tion of the U.S S R. is unique m recognizing the legal right of 
secession. Where such a right is not recognized by the constitu- 
tion, It seems clear, as a matter of constitutional theory, that the 
units do not have it The only legal method for a unit to regain 
its sovereignty would appear to be an amendment of the consti- 
tution permitting the unit to go out of the Union. Sovereignty 
in a federal State ‘ lies in the body, wherever and whatever it 
may be, which has power to amend the constitution. Legally 
speaking, this sovereign body can entirely abolish the federation 
and restore each member of it to its original independence.' ^ 
It is difficult, however, to see how a federal State can prevent a 
determined unit from seceding except by force of arms ; no con- 
stitutional provisions seem adequate to meet such a situation. 

i i 

* Leacock, Elements of Pohttcal Science, p 22S 
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§5 MERITS AND DEFECTS 

The unitary State has, as compared witli the federal Stated 
two distinct advantages 

(i) " The whole problem of the organization of a government 
IS enormously simplified when the decision is made to establish a 
unitary government ’ ^ The constitution-maldng body does not 
have to concern itself, as it must in a federation, with the manner 
in which the territory shall be divided into political divisions 
nor the manner in which governmental powers shall be divided 
between two authorities The territorial distribution of power 
{between the Centre and local bodies) is a matter of internal 
•organization to be decided by the Central Government. The 
prolonged discussions at the Round Table Conferences in Lon- 
don, which set about drawing up a federal constitution for India, 
afford ample illustration of the difficulties in a federal constitu- 
tion. Further the distribution of powers made by the constitu- 
tion of a federal State is modifiable only by a special procedure, 
for federal constitutions must necessarily be rigid And it is 
found, notably in the USA and in Australia, that because of 
the difficulty of getting the amending body into operation, the 
changes in the constitution do not keep pace with the changes^ 
in the social and economic life of the State. For example, child 
labour could be abolished easily in England^ its abolition was 
found difficult in the USA In the unitary State also, the identi- 
cal difficulty may arise when its amending body is of the same 
cumbrous type , but at any rate the difficulty is not further com- 
plicated by a constitutional division of powers with its attendant 
traditions of state loyalty and the support of vested inteiests 
Federalism, therefore, incidentally tends to produce conserva- 
tism 2 ‘ The difficulty of altering the constitution produces con- 
servative sentiment, and national conservatism doubles the tiiffi- 
culty of altering the constitution.’ 

(li) A unitary 'State is, other things being equal, stronger 
than a federal one Here, all the powers of government are 
concentrated in the hands of one single set of authorities All the 
force of government can, therefore, ‘ be brought to bear directly 
upon tile problems of administration to be solved There can 
be no conflict of authority, no conflict or confusion regarding 

^ Willou^by, The Govemmetil of Modem States, 'p. 174 
* Dicey, op cit , pp 173-4 


29 



UNITARY AND FEDERAL ST A TES [ ch XXIV 
responsibility for work to be periormed, no overlapping of juris- 
dictions, no duplication of work, plant,. or organization which 
cannot be immediately adjusted/ ^ By contrast, in a federal 
State there are two sets of authorities, each limited by the powers 
given to the other. That is why, as Dicey said, the comparative 
weakness of federalism is no ^accident ; it is inherent in it. 

‘ The distribution of all the powers of the State among co- 
ordinate authorities necessarily leads to the result that no one 
authority can wield the same amount of power as under a Uni- 
tarian constitution is possessed by the sovereign. A scheme again 
of checks and balances in which the strength of the common 
government is, so to speak, pitted against that of the state govern- 
ments leads, on the face of it, to a certain waste of energy A, 
federation therefore will always be at a disadvantage in a contest 
with Unitarian States of equal resources ’ ^ 

When a question of external policy arises which interests only 
one part of the union, the existence of states feeling themselves 
specially affected is apt to have a strong and probably an unfor- 
tunate influence "Another source of weakness in a federation is 
the divided allegiance of the citizens This may give rise to the 
dissolution of ,the State by the rebellion, or secession of states, 
and to division into groups and factions by the formation of 
separate combinations of the component states. 

The great advantage of the federal State is the principle of 
compromise between unity and diversity which it embodies. It 
provides the means of uniting a number, of small states into one, 
nation under one national government, without extinguishing 
their separate Legislature? and Administrations ^ The argument 
of the preceding paragraph, that the federal government is weak 
as compared with a unitary one, presupposes that a choice is 
open between them. But the history of federations shows that 
often the choice is only between complete independence of the 
units, with the consequent weakness of all, and federalism with 
greater strength for every one. As Dicey truly says, ‘ a federal 
system sometimes makes it possible for different communities to 
be united as one State when they otherwise could not be united 
at all. The bond of federal union may be weak, but it may be 
the strongest bond which circumstances allow.’ In such circum- 

^ "Willoughby, op cit , p 177. 

® Dicey, op cit , pp 17 1-2 , and p 605 

* See Bryce,: The A^mertcan Commonivealth, ch XXX, for a good discus- 
sion of the merits of federation 
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stances, federalism lielps a number of small states to obtain 
greater strength through union while ensuring their individuality 
in essentially local matters It recognizes tlie fact that closer union 
is necessary for some purposes, while separate existence is neces- 
sary to provide for diversity It thereby prevents the rise (by 
force) of a despotic Central Government absorbing other powers 
and menacing the private liberties of the citizen , and, by creat- 
ing many local Legislatures with wide powers, relieves the 
national Legislature of a part of that large mass of functions 
which may otherwise prove too heavy for it 

There is another series of advantages which a federal State 
provides , but they apply equally to unitary States which allow’ 
a large measure of decentralization These are the advantages 
pertaining to local self-government on a large scale Self-govern- 
ment stimulates the interest of people in the affairs of their 
neighbourhood, sustains local political life, educates the citizen 
in his daily round of civic duty, teaches him that perpetual 
vigilance and the sacrifice of his own time and labour are the' 
price that must be paid for individual liberty and collective’ 
prosperity Further it conduces to the good administration of 
local affairs by giving the inhabitants of each locality due means 
of Overseeing the conduct of their daily administration ^ 
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CHAPTER XXV 


RIGID AND PLEXIBLE CONSTITUTIONS 

§1 written tJNWRlTTTT<I CONSTITUTIONS 

'states, we have said earlier, may he classified according to the 
nature o£ their constitutions, whether they are flexible or rigid. 
The question may be raised whether constitutions may also be 
-classified according as to whether they are written or unwritten. 

A written constitution may be described as one in which the 
fundamental principles concerning the organization of a govern- 
ment, the powers of its various agencies and the rights of the 
subjects, are written down in one document (or a few documents 
as in the French constitution of 1^75) Thus the constitution 
of the United States of America (1789) outlines the composition 
-of the Legislature, the Executive, and the Judiciary and their 
powers, and the fundamental rights of citizens ; and, besides, 
mentions a method for its amendment 

An Unwritten constitution, by contrast, is one in which the 
fundamental principles of the organization and powers of a gov- 
ernment are not codified m one document, but where many 
■of them are followed as a matter of usage The constitution of 
Britain is a good example. 

‘ The English have left the different parts of their constitu- 
-tion just where the wave of history had deposited them ; they 
have not attempted to bring them together, to classify or com- 
plete them, or to make a consistent and coheient whole ’ ^ 

Of the eleven modern constitutions we have surveyed, the British 
constitution alone is unwritten. 

It is interesting to note that, as a matter of history, written 
constitutions have been, relatively speaking, of recent growth. 
The first considerable attempts at written constitutions in 
modern times were made in the American colonies ^ when they 

* M. E Boutmy, Studies in Constitutional Law, p 7, cited by Marriott 
m The Mechanism of the Modern State, Vol I, p 153 

’ Britain tried two experiments in this direction, ‘the agreement of the 
People* (1649) and ‘the Instrument of Government’ (1653) but neither became 
a permanent part of her constituuon > 
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became independent of Great Britain. New Hampshiie, South 
Carolina, Virginia, Pennsylvania and Mai7land, among others, 
each adopted a witten constitution in 1776 , Georgia and New 
York followed suit in 1777, and Massachusetts in 1780 The 
USA adopted its constitution in 1789. On the continent of 
Europe, France set the example After the ancien regime Was 
destroyed by the Revolution of 1789, she adopted a written con- 
stitution in 1791 ; since then France has tried twelve other 
written constitutions and the thirteenth is said to be in prepara- 
tion. One after another, the European States folloAved the French 
example! and adopted written constitutions; indeed, not only 
in Europe but in Asia, America, and Australia the written con- 
stitution became the rule Further, no State which has once tried 
the written constitution has ever returned to the umvritten type. 

The documentary constitution differs from the unwritten one 
not only because it is a document It supplies a standard of 
reference to which the acts of the Government of the day may 
always be compared. And, since its framers contemplate it as 
the fundamental law of the nation, which ought not to be lightly 
changed, they invariably 2 make it rigid, i e unalterable by the 
ordinary law-making process ; unwritten constitutions can hardly 
be rigid 

While the ■written constitution can thus in a general way 
be distinguished from the unwritten one, it is hardly adequate 
to classify constitutions on the ground of their written or umvrit- 
ten nature , for the mitten or unwritten nature as such has not 
much political significance. Further, such a classification .is on 
the whole misleading First, it wrongly suggests the idea that the 
written constitutions have no unwritten elements, and vice versa. 
Our survey, particularly of the governments of the United States 
of America and Britain ,3 makes it clear that constitutions in 
general contain both elements, the mitten and the unwritten. 
Second, it wrongly suggests, at any rate to the layman, that the 
Acts of the Legislature in every State with a mitten constitution 
are void if repugnant to tliat constitution Indeed, in a famous 
judgement,^ Chief Justice Marshall himself expressed this view. 


eg Spain in 1808, 1812 and 1876, Bavaria in 1818; Italy in 1848; 
Prussia in 1850, Germany m 1919; and so on. 

= There are written constitutions which are flexible, eg Italv, New Zea- 
land and Finland 

* Sea above, ch XVI, §§2 and 16, and ch XVIII, So 

* Marbury v Madison, 1S03 





RfGID AND FLEXIBLE CONSTITUTIONS [ ch XXV 

‘Certainly all those who have framed written constitutions 
contemplate them as forming the fundamental paramount law 
of the nation, and consequently the theory of every such govern- 
ment must be that an act of the Legislature, repugnant to the 
constitution, is void/ 

As a matter of fact, this is not true In France, the Judiciary 
does not claim the power to declare the Acts of the Legislature 
unconstitutional, primarily because the Judiciary does not owe 
its existence to the constitution but is itself created by an act of 
the Legislature, and that Legislature can take effective steps to 
prevent the Judiciary from exercising any such power. In Swit- 
zerland, the constitution itself, as we have seen,i specially lays 
down that the Federal Tribunal shall administer the laws passed 
by the Federal Assembly A somewhat similar provision is found 
in the constitution of the U.S S R.^ The Italian constitution of 
1848 made no provision for its amendment ; the absence of any 
such provision has been interpreted to mean that the Legislature 
can make amendments to the constitution, and no question of 
repugnancy arises 

§2 RIGID AND FLEXIBLE CONSTITUTIONS 

A more adequate basis on which constitutions may be classi- 
fied is the method for their amendment. If that method is the 
same as that for the passing of ordinary laws, the constitution is 
‘ flexible ’ , if it is a different one, the constitution is * rigid ’. 
Britain and Italy ^ have flexible constitutions ; all the other States 
in our survey have rigid constitutions 

^ Rigid constitutions, however, vary considerably both in the 
methods they provide for constitutional amendment and in the 
extent of difficulty they experience in adjusting themselves to 
changing times Our survey suggests that rigid constitutions are, 
broadly, of four types 

(t) Those in which the Legislature may make constitutional 
amendments, but subject to certain restrictions not prescribed 
for passing ordinary laws The constitutions of the French Re- 
public, South Africa, and the U S S R fall under this head The 
restrictions themselves are not the same everyivhere. A joint 
session of the chambers of the Legislature with an absolute 

' See above, ch XX, §3 * See above, ch XXI, §5 

® Other States with flexible constiUitions are New Zealand and Finland 
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majority for the passing of constitutional amendments, as in 
France , a joint session with a two-thurds majority for the passing 
of some constitutional amendments, as in South Africa ; and a 
two-thirds majority in each of the two chambers of the Legisla- 
ture, as in the U S S R , are illustrations 

(ti) Those m which die final decision is with the people. 
Australia and Switzerland, as we have seen,^ make the consent 
of a majority of the voters necessary, for constitutional amend: 
ment In both, the initiative in proposing amendments to the 
constitution is taken by the Legislature , m Switzerland, in addi- 
tion, 50,000 voters may also take the initiative. The Weimar 
constitution also provided for the referendum and the initiative 
for the passing of such amendments. 

" {lit) Those in which the final decision is with a prescribed 
majority of the component units of the federation Thus Aus- 
tralia and Switzerland make the consent of a majdrity of the units 
essential in addition to the consent ‘of a majority of the voters" 
The United States of America requires a threfe-fourths majority 
of the states In 'Australia and the United States of America 
another restriction is added . in respect of amendments to cer- 
tain essential matters, "such as the changing of the .territorial 
limits of the states in Australia, the consent of the affected state 
is required The motive for prescribing restrictions of this kind 
(to protect the smallei units of a federation from being domi-* 
nated by the larger) has been noted elsewhere It is, however, 
noteworthy that all federations do not prescribe these condi- 
tions , the USSR and Canada are exceptions 

{iv) Those which leave the final decision in tlie hands of an 
outside autliority Canada and the proposed Indian federation 
(subject to limitations so far as Indian states are concerned) leave 
the decision to the king in Parliament in Britain 

Merits ^and defects 

' The flexible constitution has, clearly, one advantage In a 
period of great social changes, new ideas can make their way 
without being compelled to pass through the complicated machin- 
ery for amendment framed in an earlier period Thus child 
labour in factories could be abolished easily in England ; the proi 
posal for its abolition, made by Congress in the USA in 1924, 

* See above, ch XIX, §2 and ch XX, §i 
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has not yet been ratified by the required number of states. As 
Bryce remarks,^ flexible constitutions 

* can be stretched or bent so as to meet emergencies without 
breaking tlieir framework ; and when the emergency has passed, 
they slip back into their old form, like a tree whose outer 
branches have been pulled on one side to let a vehicle pass 

That is why it has been said of the English constitution that it 
bends but does not break 

But the defect of a flexible constitution is that it may be in a 
state of perpetual flux, and may be the plaything of politicians 
Because of the ease with which fundamental changes may be 
made, valuable rules and institutions may be abolished in a 
transient gust of unpopularity, and thus lose irreparably the 
stability given by antiquity and unbroken custom ^ As Sidgwick 
recognized, this danger varies according to the manner of com- 
position of the Legislature ; but certainly it is important enough 
in the modern democratic ‘ State, in which the Legislature is 
popularly elected for short periods varying from two to five 
years. In any case, in a properly organized society, it is desirable 
to impose some restrictions on the power of the Legislature to 
interfere with such fundamental rights of the citizen as freedom 
of speech and of religion. 

The advantage of a rigid constitution is that it recognizes 
that there are some fundamentals, be they the rights of citizens 
or the rules relating to the composition and powers of the 
agencies of government, which ought not to be lightly changed, 
and it ensures that adequate consideration will be given to them 
when it is sought to change them. 

On the other hand, the rigid constitution has at least two 
senous defects. It is not easily Adaptable, and it may break 
under changing conditions or emergencies. This danger is greater 
in a federal than in a unitary State, on account of the complica- 
tion caused by the division of powers. It also varies according 
to the difficulty of the particular amending process ; for instance, 
it is greater in the United States of America than in France 
Secondly, under a rigid constitution, the Judiciary may have too 
much power to decide upon the constitutionality of laws It is 
better not to give judges such power, for the constitution will 

^ Studies tn History and Jurisprudence, Vol I, p i68 

- Sidgwick, The Elements of Politics, pp. 561-2 
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always reflect tlie spirit of the time at which it was made, and 
the judges will, in interpreting the constitution, be better 
acquainted with that spirit than with the new.^ If, on the other 
hand, they trj' to interpiet differently, to adjust the constitution 
to tlie changing times, they may be drawn into party conflict, and 
the confidence in their impartiality thereby be impaired 

‘ And from the stole cause, there arises a further danger that 
the Legislature or the Executive may be tempted to misuse its 
control over the appointment and dismissal of judges, in order 
to obtain a tribunal subservient to its wishes , while yet the 
withdrawal of all control of this kind would leave the judges m 
too independent a position.'^ 

To avoid both these defects, the following method suggested 
by H. J Laski 3 seems the best for constitutional Amendment ; 
in umtary States, let a two-thirds majority in Parliament be 
secured for the passing of constitutional laws , in federal States, 
let a constitutional law be passed by the federal Legislature by 
a two-thirds majority in two successive sessions, and if a majority 
of the states protest against any such change, let it again secure 
a two-thirds majority in order to become law, 
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CHAPTER XXVI 


THE SEPARATION OF POWERS 

§1 THE THEORY OF SEPARATION OF POWERS 

Governmental power expresses itself in three forms : legisla- 
tion, administration and judicial decision. It is of prime im- 
portance to the theory of the organization of government to 
determine whether, and to what extent, these powers should be 
combined in the same person or body of persons, or should be 
entrusted to three separate agencies, co-ordinate and mutually 
independent 

Early in the modern period Bodm,i the French writer, 
pointed out in The Republic (1576) that some separation was 
essential. The Prince, he thought, ought not to administer justice 
in person, but should leave such matters to independent judges. 

‘To be at once legislator and judge is to mingle together 
justice and the prerogative of mercy, adherence to the law and 
arbitrary departure from it if justice is not well administered, 
the litigating parties are not free enough, they are crushed by 
the authority of the sovereign ’ 2 

The theory of separation of powers was, however, clearly formu- 
lated for the first time by Montesquieu in The Spirit of Laws 
<1748) . 

‘ When the legislative and executive powers are united in the 
same person, or in the same body of magistrates, there can be 
no liberty , because apprehensions may arise, lest the same mon- 
arch or senate s hould enact tyrannical laws, to execute them i n 
a ^yrannica lmanner. 

Again, there is no liberty, if the judiciary power be not sepa- 
rated from the legislative and executive Were it joined with 
the legislative, the life and lib erty of the subject would be-cx- 
ppsed to arbitrary c ontro l , for the judge would be then the 
legisIatOTT WH^Tt joined to the executive power, th^ui^e might 
behave with jyiolenpe and joppres^n 

There would be an end of everything, were the same man or 
the same body, whether of the nobles or of the people, to exercise 

* 1530-96 

® Cited by Bluntschli m The Theory of the State, p. 517 
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those tliree powers, that of enacting laws, that of executing the 
public resolutions, and of trying the causes of individuals ’ ^ 
Seventeen ye^s later Blackstone, an English jurist, gave expres- 
sion to similar views. , ' ■ 

‘In all tyrannical governments. the supreme magistracy, or 
the right both of 'making and of enforcing the laws, is vested in 
one and the same man, or one and the same body of men , and 
wherever tliese two powers are united together, there can be no 
public liberty The magistrate may enact tyrannical laws, and 
execute them in a tyrannical manner, since he is possessed in 
quality of dispenser of justice with all the power which h6 as 
legislator thinks propei to give himself. Were it [the judi- 
aal power] joined with the legislative, the life, liberty, and 
property of the subject would be in the hands of arbitrary judges, 
whose decisions would be then regulated only by their own 
opinions, and not by any fundamental principles of law , which, 
though legislators may depart from, yet judges are bound to 
observe Were it joined with the Executive, this union might 
soon be an overbalance for the legislative ' 2 

And, finally, we may cite an American classic, The Federalist 
(1788), for anotlier authoritative exposition of the theory. 

1 T he accumulation of all powers, _IegisIatixe,^xecuUyje,--and | 
judiciary, in the same~TTands7wh ethen--oL.one._a f ew, o r many, | 
and rwhetherTiereHitary, seIf-ap p.oint,ed,-OiL.elect iye. may justly j 
be pronounced the very definition of tyranny * 

There has been some controversy^ among students of politi- 
cal science whether Montesquieu, the autlior of the theory (and 
others who followed him), contemplated an absolute or only a 
l imited separation of the three powers There is no doubt that 
the sound opinion, as The Federalist pointed out,® is that he did 
not mean that the tliree departments ought to have no partial 
agency in, or no contiol over, the acts of each other His mean- 
. his own words import, and still more conclusively as 

illustrated by tlie example in his eye (viz the British constitu- 
tion), can amount to no more than this, that where the whole 
power of one department is exercised by the same hands which 
possess the whole power of another department, the fundamental 
principles of a free constitution are subverted 


The Spirit of Laws, bk XI, ch VI 

1765, Commentaries on the Laws of Enelani Vol I 

The Federalist, Essay XLVII ’ ’ 

See, e g , G H Sabine, A History of Political Theory, 
10c cit 


pp 146 and 269 
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Rightly interpreted, therefore,, the theory of separation of 
powers merely means Aat a different body of persons is to ad- 
minister each of the three departments of government ; and that 
no one of them is to have a controlling power over either of the 
others. Such separation is necessary for the purpose of press- 
ing the liberty of the individual and for avoiding tyranny. 

§2 ITS APPLICATION TO MODERN GOVERNMENTS 

%■ 

Before we consider to what extent the legislative, the execu- 
tive, and the judicial powers in modern governments are com- 
bined and separated, it is useful to have some idea of what 
complete separation involves. It means a Legislature elected 
directly by the people for a fixed term ; an Executive elected 
directly by the people, or indirectly by an electoral college as in 
the United States of America, for a fixed term and independent 
of the Legislature in discharging its function j and judges simi- 
lariy elected, and independent of both the Legislature and tlie 
Executive in respect of their term of office and their salaiy. The 
Legislature will not have the power of choosing, controlling, 
or dismissing the Executive or the Judiciary ; the Executive will 
not have the power of dissolving the Legislature or vetoing laws 
or of appointing and dismissing judges ; the judges will not have 
the power of declaring laws unconstitutional or of trying execu- 
tive officers. 

' If we look into the constitutions of several States, we find 
thar there is not a sing le instance in which the thi^e dep _^t- 
<nients^~power have been kept absolute ly se parate and distinc t. 
Ihggad, w^fin^ union a nd_some_sepgjajion. This may be 
illustrated from Britain, the United States of America, and the 
French Republic 

Britain 

In Britain, tlie Executive foims an integral part of the 
Legislature, the cabinet being considered as ‘ the first legislative 
chamber '. The cabinet is chosen from the Legislature. Minis- 
ters take part in its proceedings, may initiate laws, and have 
power to issue statutoi7 orders The cabinet has power to advise 
the dissolving of the House of Commons before its normal term 
of five years is o\er, and to recommend the creation of peers 
in the House of Lords On the other hand, the Legislature has 
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power, by refusal of supply and other methods, to terminate the 
term of the* cabinet 

The Executive appoints the judges ; and, further, it has been 
vested in recent times with power to try certain cases ^ On the 
other hand, according to the principle of the rule of law, the 
judges have power to sit in judgement on the conduct of govern- 
ment officials. 

The Legislature has power to present an address to the Crown 
for the removal of judges. The second thamber is also the final 
court of appeal for the United Kingdom of Great Britain and 
Northern Ireland. 

But there is some separation of powers as well in the British 
constitution ; 

‘A close study of the English Government in its practical 
working shows that, organically, the principle of the separation 
of powers has been carried out With a rigidity, that is found in 
few or no other governments ’ ^ 

The exercise of legislative power is vested in the Legislature, 
which is a department of government distinct from the Execu- 
tive® The executive power is vested in the Crown, and Parlia- 
ment never attempts to deprive it of any of its executive powers, 
nor takes to itself the function of administration ^ 

In like manner, the Judiciary has been established as a dis- 
tinct and independent branch of the government Judges hold 
office during good behaviour, and are not liable to be dismissed 
by the Executive. Their salaries are independent of annual 
budgetary provision, being a permanent diarge on the Consoli- 
dated Eund 

The United States of America 

The framers of the constitutions of the states in the United 
States of America consciously adopted the principle of the 
separation of powers The Massachusetts constitution of iy8o® 
explicitly declared : 

‘in the government of this commonwealth, the Legislative 

^ See al)Ove, ch XVI, ^13 

^ Willoughby, op tit , p 23S , italics ours 

JTiembers of the cabinet are chosen from Parliament, for the T)xecu- 
tive is only a part of the Legislature and not the whole of it 

In ihe S treaties and appointments require ^confirmation by the 
Senate for their validity^ no ^uch rule -obtains in JBntain 

"" Article XXX 
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department shall never exercise tlie executive and judicial powers 
or either of them; the executive shall never exercise the legis-_ 
lative and judicial powers or either of them ; the judicial shall 
never exercise the legislative and executive powers or either of 
them te ethe end it may be a governme nt of JLasv-S-and-.mot-o£ 
men^ 

The popular election of executive ojBficials and of judges so 
widely prevalent in the states is an attempt at a rigid applica- 
tion of the theory So too the constitution of the United States 
of America is an essay in the theory of separation. The separa- 
tion is evident in the relations between the Legislature and the 
Executive Congress and the President are (the former directly 
and the latter indirectly) elected by the people for fixed terms; 
the President and tlie heads of departments do not sit in Con- 
gress, or initiate laws , and Congress cannot be dissolved by the 
President before it has run its term. The separation is also 
evident in the relation between the Executive and the Judiciary * 
the term of the judges is made independent of the Executive. 

Yet, even here, there are many points of contact between the 
Legislature> the Executive, and the Judiciary. The President 
sends messages to Congress ; he has a suspensive veto over the 
laws passed by it ; and heads of departments appear before the 
committees of Congress. The Senate's consent is necessary for 
the Appointments made by the President, and the treaties nego- 
tiated by. him The House of Representatives may impeach the 
President before the Senate. The President appoints the judges, 
and has the power of pardon except in cases of impeachment, 
f udges may sit in judgement over the conduct of government 
officials, and they have the power to declare laws passed by 
Congress unconstitutional. 

The French Republic 

In the government of the French Republic, also, we find 
some union of powers and some separation The election of the 
President by the Legislature, the President’s suspensive veto, the 
cabinet system, the power of the Legislature to impeach the 
President and ministers ; the President’s power to appoint judges 
and his power of pardon illustrate the former; the existence, 
as elsewhere, 'of three distinct organs of Government to perform 
the work of legislation, administration and judicial decision, 
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and the system, of administrative jurisprudence, illustrate the 
latter. 

^3 IS, SEP aration desirable a^d practicable? 

Sufficient has been said to indicate that a complete separa- 
tion of* the Legislature, the Executive, and the Judiciary is not 
found in any modern constitution. All constitutions recogmze 
the fact that government is an organic whole Therefore, the 
separation of powers necessary for the maintenance of liberty 
has to be reconciled witli the need for their co-operation with,, 
and dependance on, each other. They realize that some union 
of powers promotes harmony m government and some separatioii 
makes for liberty, while both are essential for efficiency The 
question naturally arises as to what extent separation is-idesifable 
and practicable 

A detailed study of the proper organization of the relation- 
ship of the Legislature to the Executive, the Legislature to the 
Judiciary, and the Executive to the Judiciary— which allows for 
partial union as well as partial separation— is attempted in the 
chapters that follow , i here it is sufficient to draw attention to 
two general principles First, t he principle of v esting the exercise 
of the three powers of govern ment— the legislative, the exe^tiv e, 
an3~the jud icial— in three disdnct organs, which Willoug hby 
has called an organic separation of powers as disti nct from a 
personal separation, is fundamental to the efficient w o rking of 
government More than one department may be under the 
direction of the same persons as regards their superior officers, 
as the legislative and the executive departments in Britain are 
directed by the cabinet , what is essential is that each department 
sh^ quld m the main confine itself to the work which properly 
b eIongs~to~I F~This i^ merely the p c^icaT ^application of~~the 
e conomic principle of division of lab our , it makes for specializa- 
tion and efficiency. It is obvious, for instance, that the Legisla- 
ture as a body is unfit to undertake the work of judges, because 
it is subject to the influences of party politics, ‘because its 
organization as well as its temper is out of accord with the 
judicial spirit, and because its members are not chosen for their 
capacity or training’. And, second, no one department should 
have absolute control over the other two, for that is inimical to 


4 ; 63 , 


* See below, ch XXVIII, §i, XXIX, §§i, 2 and XXX, §2 
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liberty. If, for instance, the Executive Has absolute control over 
the Judiciary, justice cannot be impartial, and the freedom of, 
the individual is bound to suffer. Within the limits set by 
these two general principles, there must be points of contact and 
interaction betiveen the tliree departments, so that there may 
be the maximum harmony and co-operation between them in 
the essential tasks of government. 
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CHAPTER XXVII 


THE ELECTORATE 

§I SUFFRAGE 

Representative government as distinguished from direct demo- 
cracy is based on the principle that popular sovereignty can 
exist without popular govei nment. The primary means by which' 
the people exercise their sovereignty is the vote. Those “who are 
qualified by the law of the State to elect membeis of the Legisla- 
ture form the electorate 

As our survey has shown, there is no uniformity in modern 
States regarding the constitution of the electorate. The broad 
distinction is between States in which the right to vote is given 
to all adult citizens i and those in which the right to vote is 
1 estricted to adults, or only men, who possess specified qualifica- 
tions in respect of race, property or education Britain, the 
USA, Canada, Austialia, Germany, and the U.S S R are in- 
stances of the former , France, South Africa, Switzerland, and 
India, of the latter Everjwhere, too, those who cannot or those 
who are obviously unfit to use the vote (such as persons of un- 
sound mind and criminals) are disfranchised A residence require- 
ment, of three to six months’ stay in a constituency, is also 
invariably insisted upon 

The point naturally arises as to the principle on which a 
State may decide in favour of adult or restricted suffrage , or 
having decided against adult suffiage, its grounds for deciding 
on a particular kind of restriction such as property, education, 
lace, or sex It was widely held by theorists in the nineteenth 
■century that every individual had ‘ the inalienable and sacred 
right ’ to participate in the foimation of the law and that no one 
could be deprived of this ‘ upon any pretext or in any govern- 
ment ’ The Declaration of the Rights of Man loundly asserted : 

^ The age at u''hich a person is considered to be an adult for purposes of 
voting vanes from State to State In Russia it is eighteen, in Germany, 
twenty, in Great Britain and the USA, twenty-one, in Norway, twenty- 
three, in Denmark and Japan twenty-five 
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‘ The law is an expression of the will of the community ; all 
citizens have the right to concur, either personally or by dieir 
representatives, in its formation.’ 

Adult suffrage may indeed be supported by several strong 
arguments, (i) It is a personal injustice to withhold from any 
one, unless for the prevention of greater , evils, the ordinary privi- 
lege of having his voice reckoned in the disposal of affairs in 
which he has the same interest as other people ^ * If he is com- 
pelled to pay, if he may be compelled to fight, if he is required 
implicitly to obey, he should legally be entitled to be told what 
for ; to have his consent asked, and his opinion counted at its 
worth.’ (ii) Political equality is a basic principle of demoaracy , 
any form of restricted franchise necessarily infringes the prin- 
ciple of equality between individuals in some degree, {iii) If the 
right to vote is denied to some, their interests may be over- 
looked by the Legislature. As J. S. Mill pointed out 

‘ Rulers and ruling classes are under a necessity of consider- 
ing the interests and wishes of those who have the suffrage ; 
but of those who are excluded, it is in their option whether 
they will do so or not, and, however honestly disposed, they are 
in general too fully occupied with things which they must 
attend to, to have much room in their thoughts for anything 
which they can with impunity disregard ’ ^ 

These arguments have not, however, been allowed to pass 
unchallenged It has been uiged ® that (i) where there is prima 
facie proof that those who have been excluded will not suffer 
by exclusion, their interests being adequately cared for by the 
representatives of those included, their disfranchisement is justi- 
fied The political interests of wives, daughters, and sisters, for 
instance, are safe in the hands of husbands, fathers, and brothers, 
on account of the intimate relations of affection that bind the 
members of the family, {li) The exclusion of a class is justifiable 
when tliat class is likely to make a dangerously bad use of 
the vote. The ignorant masses, according to many competent 
wTiters,^ come under this category Enfranchising them might, 
thought Macaulay, lead to one ‘ vast spoliation ’ , * a few half- 
naked fishermen would divide with the owls and foxes the ruins 

^ Mill, Representative Government, ch VIII * ibid 

® See Sidgwick, The Elements of Politics, p 379 

* e g Macaulay, W E H Lecky, H S Maine, and Sir James Stephen 
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o£ the grestest of* Euiopc&n cities ^ It miglit, tliought Sir Henry’ 
Maine, work against scientific progress 

‘Universal suffrage, which today excludes free trade from 
the United States, would certainly have prohibited the spinning 
jenny and the power loom It would certainly have prohibited 
the threshing machine It would have prevented the adoption 
of the Gregorian calendar, and it would have restored the 
Stuarts ’ “ 

Sir James Stephen went so far as to remark that universal suffrage 
tended to invert what he regarded as ‘the true and natural 
relation between wisdom and folly ’ ^ The main deduction made 
from these counter-arguments is that suffrage should be based 
in part upon education and property, so that only those who are 
able to read and tvrite, and those who have some stake in 
the country, should be allowed to elect representatives to the 
Legislature 

These considerations suggest the thought that, while adult 
suffrage is certainly the ideal, the constitution of the electorate 
at any particular time is a matter to be adjusted in accordance 
with the particular conditions of each State Take, for instance, 
the enfranchisement of women As Willoughby suggests,^ this 
should be influenced largely by the attitude taken by women 
themselves, the legal and social status of the women in the 
community concerned, and the extent and character of their 
education and general training Again, the extension of the 
franchise, which might be feasible and desirable in a settled 
community long accustorded to the exercise of the powers of 
self-government, might be impracticable and undesirable in the 
case of a community beginning to learn the art of self-govern- 
ment The extent of literacy is a factor to be taken into considera- 
tion If universal suffrage is introduced in a community, the 
vast majority of whom are illiterate, multitudes may simply cast 
their votes as directed by other individuals or organizations 
Under such conditions. Mill’s wise saying that universal teaching 
must precede universal enfranchisement must be heeded The 
administrative difficulty of managing a vast electorate, of ensuring 
an adequate supply of reliable and impartial returning officers 

* Quoted by Fisher m The Republican Tradition in Europe, p 274 

- Popular Government, p 36 

• Liberty, Equality, Fraternity, pp 258-9 
The Government of Modern States, p 273 
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and polling officers, is sometimes a major consideration, as it 
^vas in India when the electorate was extended under the consti- 
tution of 193^5. 

§2 MODES OF ELECTION AND OF VOTING 

Should election be dnect or indirect ? ^ Of the (elected) legis- 
lative bodies we have studied, only the Senates of France and 
South Africa and the House of Assembly in the proposed Indian 
Federation are indirectly elected bodies All others are directly 
■elected The system also obtains, at least in name, in respect of 
the election of the President of the United States of America 
The argument for indirect election is, in tlieory, a strong 
-one The electors who are finally to choose the members of the 
Legislature may be expected to be more competent at their job 
than the citizens who elect them. Being comparatively few, 
they should be less moved tlian the demos by the gusts of popular 
passion , and, therefore, their choice should be more careful and 
■enlightened, and be made with a greater feeling of responsibility, 
than election by the masses themselves This should tend to 
improve the quality of the Legislature 

But experience with the indirect system of election has not 
•confirmed this deduction from abstract reasoning The success- 
ful working of the system demands an honesty of purpose and 
independence, both in the primary voters and the intermediate 
electors, which rarely obtain If the latter are chosen under 
pledges, as invariably they are, the whole meaning of indirect 
election is lost. Indirect election also has positive disadvantages. 
As the number of persons in whom the final selection is vested 
is comparatively small, it affords additional facilities for in- 
trigue and for ‘ every form of corruption compatible with the 
station in life of the electors The possibility of corruption is 
increased by the fact that, holding no permanent office or posi- 
tion in the public eye, the electors ‘would risk nothing by a 
corrupt vote except what they would care little for, not to be 
appointed electors again Secondly, indirect election is decidedly 
inferior to direct election as a means of cultivating public spirit ; 
interest in public affairs is considerably less when a middleman 
is interposed between the voter and his representative. 

’ See Mill on this subject in RepreseutaUve Government, ch IX 
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Secret v public voting 

Vote by ballot (or some form of secret voting) is now the 
universal practice But this fact must not lead one to think that 
public voting was at no time prevalent or that it has no ad- 
vantages It was in use till recently in Denmark,! Prussia, 2 and 
the U S S R 3 The case for public voting is in theory unassail- 
able voting is“ a public responsibility, and, therefore, its exer- 
cise should also be public If die suffrage is a trust, asked Mill,^ 
if the public are entitled to a person’s vote, are they not 
entitled to know his vote ? Under the system of secret voting, 
the voter is free from the sense of shame or public lesponsibility ; 
he may, therefore, be tempted to abuse his trust, to further his 
own or a class interest 

If, in spite of such a clear case, public voting has disappeared 
in modem States, it is because its working revealed a serious 
practical defect the possibility of the coercion of the voter. If 
a citizen has to vote in public, he may be compelled to vote for 
particular persons, whose pressure he may not be able to with- 
stand The experience of Prussia till 1920 may he cited in 
proofs Government took advantage of the opportunity 
which public voting afforded to exert pressure upon the electors 
to vote for government candidates , and landholders and em- 
ployers did likewise in respect of those who were more or less 
subject to their control The result was that large numbers of 
voters, rather than^be exposed to intimidation of this kind or ta 
loss of their positions through having their votes known to the 
public, abstained from voting' 

Clearly, in circumstances like these, where a free vote cannot 
be given, secret voting is preferable to public voting But, where 
a community is sufficiently enlightened and its members are 
sufficiently courageous to withstand improper pressure, public 
voting is^ certainly desirable 

§3 THE DUTY OF A REPRESENTATIVE 

There are two views concerning the essential nature of an 
elected representative According to one, he is simply an agent 
or delegate, an ambassador, who has to vote in the Legislature 

* TUI 1901 ^ TUI 1920 * Till 1936 

* Jiepresentahve Government, ch X 

® Garner, Pohhcal Science and Government, p 585 
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according to the instructions, the mandate, of his constituents. 
According to the other, he is a senator, who is chosen for his 
superior wisdom and integrity, and who is, therefore, free to use 
his best judgement upon the issues he is called upon to decide. 
The former may be called the theory of instructed representa- 
tion ; 1 the latter, of uninstructed representation. 

The theory of instructed representation errs in several res- 
pects. {i) It IS impossible in practice for any member to state his 
total views partly because there is not the time to do so, partly 
because new issues are bound to arise. ‘ And upon those new 
issues he cannot, item by item, consult his constituents in such 
a fashion as to elicit from them their considered judgement.’ 
Nor IS it possible for the constituency, on their initiative, to 
instruct their member in all matters that come up before the 
Legislature, (li) It makes deliberation in Parliament ineffective, 
for, by assumption, the member has arrived at his final decision 
before Parliamentary deliberation begins. Indeed, as Burke 
rightly saw, 2 it would result in an absurd state of affairs in 
which the determination precedes discussion, in which one set 
of men deliberates and another decides, and where those who 
form the conclusion are far away from those who hear the argu- 
ments. {lii) It IS immoral, for it demands the sacrifice of the 
judgement and conviction of the representative in favour of 
those of others, {iv) It may affect the quality of the Legislature. 
Men of superior intellect and integrity will hardly seek election 
to a place in which they are not free to think for themselves, 
and vote according to their conscience. The community is there- 
fore the loser, (v) It emphasizes local interests and local opinion 
to the possible prejudice of common interests and of ‘ the general 
good resulting from the general reason of the whole ’. 

On the other hand, we should not jump to tlie opposite con- 
clusion and say that the representative is a master who is always 
at’ liberty to disregaid the fundamental convictions of his con- 
stituency. The right view to take is somewhat as follows . A 
representative is elected by a constituency to confer %vit}i repre- 
sentatives who come from other parts of tlie country as to what 
is best for the nation as a whole He must be reasonably con- 

* Sometimes also called the telephone theory of representation 

* Speech to the electors of Bristol, on 3 November 1774 The JVofks of 
Edmnud Burhe, Vol II, ‘The World’s Classics’, pp 159-66 
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sistent in his views Plainly, as Laski suggests, he is not entitled 
to get elected as a free trader and to vote at once for a protec- 
tive tariff The electors are, therefore, ‘ entitled to a full know- 
ledge of the political opinions and sentiments of the candidate , 
and not only entitled, but often bound, to reject one who differs 
from themselves on the few ai tides which are the foundation 
of their political belief The representative must also be 
reasonably industrious Burke has said that it ought to be the 
happiness and glory of a representative to live in the strictest 
union, the closest correspondence and the most unreserved 
communication witli his constituents Their wishes ought to 
have great weight with him , their opinions, high respect , their 
'business, unremitted attention , otherwise, indeed, he simply 
does not peiform his duty From his central position in the 
constituency, he has a unique opportunity to instruct his consti- 
tuents and to broaden their horizon And, finally, the lepresenta- 
tive should be allowed freedom of judgement, i e freedom to vote 
according to his judgement, even when it diffeis from that of 
his constituents The whole matter is authoritatively summed up 
in Burke’s eloquent address to the electors of Bristol. 

‘ To deliver an opinion is the right of all men , that of consti- 
tuents IS a weighty and respectable opinion, which a representa- 
tive ought always to rejoice to hear , and which he ought always 
most seriously to consider But authoi itative instructions, man- 
dates issued, which the member is bound blindly and implicitly 
to obey, to vote, and to argue for, though contrary to the clearest 
conviction of his judgement and conscience— these are things 
utterly unknown to the laws of this land, and which arise from 
a fundamental mistake of the whole order and tenor of our con- 
stitution 

Parliament is not a congress of ambassadors from different 
and hostile interests , which interests each must maintain, as an 
agent and advocate, against other agents and advocates, but 
Parliament is a deliberative assembly of one nation, with one 
interest, that of the whole , where, not local purposes, not local 
prejudices, ought to guide, but the general good resulting from 
the general reason of the whole You choose a member indeed, 
but when you have chosen him, he is not member of Bristol, 
but he IS a member of Parliament ’ 

§4 SINGLE- V. MULTI-MEMBER CONSTITUENCIES 

It is the practice in all countries to divide the whole territory 
^ Mill, Representative Government, ch XII 
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junto convenient electoral districts (single-member or multi-mem- 
ber) primarily for the purpose of enabling the member to keep - 
in touch with his constituency Practically every State in our 
survey, except Germany, Italy and to some extent India, has 
adopted the single-member plan ; Germany has a multi-member 
system, Italy, a corporative structure, which, as has been ex- 
plained, IS somewhat peculiar ; and India has both single- 
member and multi-member constituencies 

The single-member constituency (sometimes called the dis- 
trict system) satisfies one important requisite of a good electoral 
system ' that areas which return members to the Legislature 
must be small enough to enable candidates to be known in a 
genuine way, and also to enable the finally elected member to- 
keep in close touch with his constituents It is simple and eco- 
nomical, especially for the candidates ; therefore it is more 
democratic because the poor candidate is not at such a disadvan- 
tage as he would be in a larger constituency. It is more likely 
to encourage local talent than the larger multi-member consti- 
tuency, because men of moderate means and position will feel 
more confidence where the constituency is small and their local 
influence counts Further, it is clearly an advantage that more 
and more leaders of the community should be induced to take 
an active interest in the political process Above all, the working 
of electoral systems throughout the world points to the fact that 
the single-member system tends to provide a more stable majority 
in a Legislature than the multi-member system, and thereby 
helps to form a strong Executive The multi-member system, 
generally coupled with provisions for minority representation, 
encourages the multiplication of groups ^ in a Legislature, making 
it difficult for any one group to command a majority, and, 
therefore, to work a parliamentary Executive 

The single-member system, however, is not witliout its defects- 
(i) Election from small districts greatly facilitates the power of 
the Government to control the elections, for the smaller the 
district the more easily can it influence a sufficient number of 
voters to obtain the return of government candidates This was 
the experience of France under the single-member system, and 
constituted one of the principal reasons which induced her, in 
1919, to abandon it for a time, (ii) It leads to the choice of men 

^ See below, §5 of this chaptet 
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who regard themselves as representatives of local interests father 
than as repiesentatives of the interests of the country as a whole. 
The experience of both Fiance and Italy with thfe single-member 
system of clioosing deputies substantiates this ^ As Gambetta 
once said, it made the Chamber of Deputie s ‘ a bro ken mirror 
in which Fiance c oUld not recognize her own im age ’ (tii) It 
increases powerfully the temptation of legislative majorities ta 
‘ gerrymander ' the State, that is, to construct the electoral dis- 
tricts in such a way as to give the majority party more representa- 
tives than Its voting strength entitles it to (tv) In certain cir- 
cumstances, It results in the return of the candidate disliked by 
the bulk of tlie constituency, thus tending to distort the repre- 
sentative system This might occur when more than two candi- 
dates contest the one seat, as the following hypothetical instance 
shows Suppose at an election 1,000 votes are cast, divided 
amongst four candidates as follows A 280 , B 260 , C 240 ; 
D 220 A is returned But it is quite possible that A is disliked 
by the maj'ority of the voteis The inadequacy of the system in- 
creases with the number of candidates And if a number of 

* 

membeis were returned in this way, tlie majority in the Legisla- 
ture might well be elected by a minority of voters Thus, in 
1924, the Conservative Party in Britain secured 412 seats out of 
a total of 615, though they had the support of only 48% of the 
voters (v) Finally, it is possible under tins system that minorities 
may not be adequately represented in the Legislature. The in- 
adequacy varies according to the distribution of the minorities in 
the country Theoretically it is possible for a minority group 
to be a minority in every constituency, and, therefore, to go 
witliout any representation at all. But this rarely obtains It is 
significant that Gladstone, wlule introducing the Redistribution 
Bill of 1885, defended the single-member system on the ground 
that It provides for nunority representation 

‘ The recommendations of this system I think aie these— that 
It IS very economical, it is very simple, and it goes a very long 
way towards that which many gentlemen have much at heart — 
namely, what is roughly termed representation of minorities It 
may be termed the representation of minorities , it may be termed 
the representation of separate mteiests and pursuits , but give 
It what name you like, there is no doubt that by means of one- 

^ Garner, in The Amcncan Polthcal Science Review, Vol VII, pp 610 ff 
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member districts, you ‘will obtain a very large diversity o£ repre- 
sentation ’ ^ 

Nevertheless there is the possibility that the minorities may not 
he represented adequately, i.e in proportion to their voting 
strength. Thus in the British election o£ 1924, referred to above, 
the Liberal Party secured less than 8% o£ the seats though their 
voting strength was as high as 20% and the Labour Party, 25%, 
though their votmg strength was about 34% of the whole ^ 

§5 THE REPRESENTATION Op MINORITIES 

Minorities are of various kinds . political, national, racial, 
linguistic, and communal It is an accepted proposition in Poli- 
tics that the majority in a democratic State have the right to 
decide on the passing of a law ; it is equally accepted that in the 
deliberation which precedes decision, the voice of the minorities 
.should be heard through representatives who enjoy their con- 
fidence For law must be built on the ividest acquiescence if it is 
to command effective obedience ; and the best way to ensure 
such wide acquiescence is^ to provide opportunities for the ade- 
quate expression of minority opinion, and for the majority to 
accept the reasonable wishes of minorities. Where large groups 
of men feel that their wishes are not taken into consideration 
m the framing of the laivs which they are compelled to obey, 
the way is open for discontent and rebellion 

Among the methods which have been adopted for the ade- 
quate representation of minorities, the most important are de- 
scribed under the five following headings. 

(i) Proportional representation. The principle underlying 

this system is that, in a real democracy, every section of opinion 
should be represented in the Legislature in proportion to its 
strength in the country * A majority of the electois would al- 
ways have a majority of the representatives , but a minority of 
the electors would always have a minority of the representatives ’ 
Proportional representation may be achieved by two methods ; 
by the single transferable vote or by the list system. 

* Quoted in The Report o/ the Royal Commission appointed to inquire into 
Electoral Systems, 1910, p 2 

= Conservative Party 7.451,132 votes 412 seats 

Liberal Party 3,008,474 votes 46 seats 

Labour Party 5,484,750 votes 151 seats 
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' The essentials of the ‘ single transferable vote ’ are ’the multi- 
member constituency, the quota, the possession by the voter of 
only one vote, the marking of preferences, and the transfer of 
votes. The system demands multi-member constituencies; in- 
deed this type of constituency is essential to any form of minority 
representation Further, to be elected, a candidate, instead of 
getting an absolute majority of votes or a plurality, needs only 
the quota, i e the tota| number of votes divided by the number 
of se^ts^ Again, it is essential to the system that, though the 
constituency returns more than one member, the voter has only 
one vote. He may, however, indicate his preferences fdr other 
candidates besides his first choice Thus if tliere are eight candi- 
dates and only three seats to be filled, the voter may place beside 
three of the names the numbers i, 2, 3 His vote is credited to 
his first choice unless it is found either that his first choice-does 
not need it as he has reached his quota, m because he has secured 
so few votes that it cannot possibly help him to be elected- In 
such a case, the elector’s vote is credited to his later choices 
When the voting papers are counted, the first choices of the voters 
are first reckoned If all the seats are not filled, owing to the 
fact that a sufficient number of candidates do not get the quota, 
the other seats are filled by reckoning the second preferences 
indicated in the surplus votes of the successful candidates If a 
sufficient number still do not get the quota, the candidate with 
the lowest number of votes is eliminated, and his votes are added 
to others according to the preferences expressed therein, and so 
on, until the required number of candidates is returned 

It will be observed that every minority which is strong enough 
to get the quota by itself, or through the aid of other groups as 
expressed, say, in the second and third preferences, is assured of 
representation ; it will not be sure of it, if a majority of votes or 
plurality is insisted upon as the criterion of success in election 

This system prevails in Great Britain for the election of 
Members of Parliament for certain Universities , for the National 
Assembly of the Churcli of England , for Education Authorities 
m Scotland , in Northern Ireland for both Houses of Parliament , 
in Eire for elections to the lower House T m South Africa for 

This IS only one (and perhaps the simplest) of the many ways of reckoning 
the quota Another ig number of votes ^ ^ 
number of seats -f i 
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Senatorial elections and in certain municipalities , in Canada for 
some municipal elections and in India for certain constituencies 
of the central and provincial Legislatures i 

The list system also demands a multi-member constituency. 
Every party prepares^ a list ot candidates for each constituency. 
The voter votes for the list he likes (not the candidate) , and the 
seats are divided among the parties in proportion to the number 
of votes each list has secured. This method was once in vogue 
in Austria, Belgium, Czechoslovakia, Finland, Germany, Latvia, 
Lithuania, Poland and Yugoslavia ^ 

The merit of proportional representation is obvious ; it en- 
sures the representation of every group in the Legislature in 
proportion to its voting strength, so necessary to give it a sense of 
security in the State. Parliament will truly be a mirror of the 
nation, as it must be in a democracy ‘ which professes equality 
as its very root and foundation ’ The single transferable vote 
also develops civic interest, for the system of preferences implies 
that tile voter must give some time to consider the issues' involved. 

But it may justly be contended that proportional representa- 
tion, ‘ however useful for a debating society, is useless as a means 
of establishing an instrument of government ’ For it has been 
the experience of most countries which have worked it that it 
leads to the return of a large number of small parties A system 
which makes it possible for all parties, however small,^ to obtain 
separate representation necessarily encourages such disintegra- 
tion This, in turn, leads to the instability of the Executive by 
necessitating fragile coalition governments, which fall when any 
section of opinion is outraged Further, legislation under such 
conditions is likely to lose all coherence and creative force, 
because it will be the result of enforced compromise to meet the 
wishes of several groups The system encourages ‘ minority 
thinking’, the voters and the leaders all being encouraged to 
think in terms of, and to fight for, sectional interests. A Legis- 
lature elected on this basis represents a number of isolated in- 
terests , it hardly helps to form the general will of the nation 
The tie between the elector and the member is bound to be less 
diiect and personal on account of the enlargement of the area 

* Strong, Modern Political Consittuftons^ p 178 

* A. J Zurcher, The Experiment with Democracy in Central Europe ^ ch V. 

^ Provided, of course, they are able to secure the quota 
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of the constituency. In the list system, the freedom of choice of 
the voter is severely curtailed as he cannot express his preference 
for an individual without voting for the whole party list ; and 
pan passu the party organization gains in power The single 
transferable vote may be puzzling to voters, and, besides, being 
so complicated in the process' of counting, may place them at the 
meicy of the counting authority For these reasons, the bulk' of 
competent opinion is against proportional lepresentation ^ ‘To 
establish the system is to oiganize disorder and emasculate 
the legislative power , it is to render cabinets unstable, desti'oy 
their homogeneity, and make parliamentary government im- 
possible ’ 

(n) The single non-tiansfeiable vofe^ The distinctive ele- 
ment of this scheme is that each elector may exercise only one 
vote, no matter how many representatives are to be elected In 
a constituency having 500 voters and five representatives, eadi 
voter will be given only one vote There will therefore be 500 
i^otes and no more. If any candidate obtains 100 votes, he will 
be sure of election. Thus the system ensures repiesentation for 
minorities of any considerable size 

(ut) The limited vote is so called because each voter is allowed 
to vote only for a limited number of candidates, i e a number 
less than that of the seats to be filled For instance in a constitu- 
ency returning five members, each elector may be allowed only 
four votes, or less , no party can then monopolize the representa- 
tion of die constituency This system has been tried in Poitugal 
and in some of the states of the USA 

(ir;) The cumulative vote Undei diis system the voter is 
given as many votes as there are seats to be filled by the con- 
stituency , but he may spread them over several candidates or 
concentrate them on one The powei of accumulation enables 
a numerically weak paity to secure some representation by the 
concentration of its voting power on its own candidate This has 
been tried for elections to school boards in England, for electing 
local officers in some states of the USA and for parliamentary 
repiesentation in some of the provinces of India ^ 

(v) Communal 1 epi esentation may be secured either by (a) 

* H Sidgwick, H Finer, and H J Laski, among others, are against it 
The late Ramsay Muir, however, was in favour of it 

“ Also called the Japanese system because it prevails m Japan 
■* e g Madras 
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separate electorates where the voters o£ each community vote 
separately for candidates of their own community, e g. Hindus 
vote for Hindu candidates, Muslims for Muslim candidates, and 
so on , or by ip) the reservation of seats in a joint electorate, m 
which case the voters may vote for candidates of communities 
other than their own, but the member of the community (for 
whom seats have been reserved) securing the highest votes among 
the candidates of his community will be declared elected in pre- 
ference to members of other communities who might have 
secured a larger number of votes Seats are reserved in this way 
for the Scheduled Castes within tlie ‘ general ’ seats in Madras 
Communal representation was introduced m India for the first 
time in 1909, at the request of the Muslim community 

The argument urged in favour of communal representation 
IS, primarily, that when people are so divided by race, religion, 
and caste as to be unable to consider the interests of any but 
their own, community, and when one community does not trust 
another, communal representation is not merely inevitable but is 
actually best because it appeals to those instincts which are 
strongest Indeed, according to this view, it is an inevitable and 
even a healthy stage in the development of a non-political people. 
It IS realistic because it takes note of actual conditions, and 
avoids wishful thinking Secondly, there is the argument of 
status quo • a safeguard exists and should not be taken away 
without the consent of the communities concerned , its abolition 
without their consent would be considered a breach of faith, a 
cancellation of assurances on which they have been relying for 
their security 

But, with equal force, it may be urged, 1 communal representa- 
tion IS fraught with the most disastrous consequences for the 
healthy political development of a nation, {a) As the authors of 
the Montagu-Chelmsford Report realized, the crucial test to 
which a proposal of the kind should be subjected is whether it 
will or Will not help to carry India towards responsible govern- 
ment , and they had no hesitation in stating that communal 
representation would not help in achieving that object For 
responsible government rests on an effective sense of common 
interests. ‘ The history of self-government among the nations who 

* On this whole subject see the Report on Indian Constitutional Reforms, 
1918, paras 227 to 231 , 
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developed it, and spread it through the world, is decisively 
against the admission by the State of any divided allegiance 
against the State’s arranging its members in any way which en- 
courages tliem to think of themselves pnmarily as citizens of anv 
smaller unit than itself’ (b) Again, communal representation 
perpetuates existing class divisions It teaches men to think 'as- 
partisans and not as atizens, and ‘ it is difficult to see how the 
change from this system to national representation is evei to 
occur ’ That the authors of the joint report were correct in this 
judgement is proved by events since their time , the demand for 
Pakistan is but the logical corollary of the introduction of sepai- 
ate electorates (c) The communal system stereotypes existing 
relations 

' A minority which is given special representation owing to its 
weak and backward state is positively encouraged to settle down 
into a feeling of satisfied security , it is under no inducement to 
educate and qualify itself to make good the giound which it has 
lost compared with the stronger majority On the other hand 
the latter will be tempted to feel that they have done all they 
need do for their weaker fellow-countrymen, and that they are 
free to use their power for their own purposes The give and 
take which is the essence of political life is lacking There is no 
inducement on the one side to forbear, or to the other to exert 
^ itself 'i 


Unqualified joint electorates aie, therefore, the ideal For a 
transitional period, le until tlie minorities learn to have con- 
fidence in the reasonableness of the majority, the reservation of 
seats in a joint electorate may be tried with advantage as a step 
in promoting that confidence The argument sometimes urged 
against this, that the candidate elected under this system is bound 
to be less communal in so far as he has to seek the votes of 
all communities, should in reality be considered its strong 
recommendation 


Their merits 


POLITICAL 



, The representative system in the modem State is closely con- 
nected with the political party A political party, says a classic 
definition, is a more or less organized group of citizens who act 
together as a political unit, have distinctive aims and opinions 
on the leading political ques tions STcontrovS^lSrtEr'State, 

* ibid. 
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and who, by actin g: together asai political unit, seek to ob tain 
■controLoLthe-Oovern nient It is based on two fundamentals of 
human nature men differ in their opinions, and are gregari- 
ous , they try to achieve by combination what they cannot achieve 
individually Religious and communal loyalties, and the attach- 
ment to a dynasty or leader, also help parties to ^ develop Party 
enthusiasm is mainta in ed b y_such elements of human nature as 
sy mpatli ^ i mitatio n, cornp etiti on, and pugnacit y 

Parties fulfil certain necessary functions, so necessary, indeed, 
that many competent thinkers consider them essential to th e 
workin g of representative government They enable men and 
women who think alike on public questions to unite in support 
of a common body of principles and policies and to work 
together to see that those principles and policies are' adopted by 
the Government of the day. In the mass and without organiza- 
tion, the people can neither formul ate principles nor a gree o n 
policy Parties make articulate the inarticulate desires _ of.jthe 
masses.- Out of the innumerable problems which call for solution 
in a State, tliey select those which are the more urgent, study 
them, think out solutions and present them to the people They 
act, in Lo well's phrase, as the brokers of ideas They preserve 
a sense of continuity in public policy They organize and edu- , 
cate the electorate, and help to carry on elections They drama- 
tize politics and keep the nation politically alive They some- 
times help to discover ability, although only as part compensa- 
tion for the repression of other abilities Under a two-party 
system, moreover, they help to maintain a keen and respons^le 
Opposition which puts the Government on their mettle, and^iye 
strength and confide nce to the Governm ent, so necessaiy to 
enabIeThbmTb‘'pIarriong-terin policies 

Their defects 

The party system has serious defects, however It lowers th e 
moral tone and the intelle ctual sta ndards of s ociety Adliesion 
to the party creed'Tecomes the supreme political virtue More- 
over, to keep up the vigour and zeal on one’s own side, one has 
to pretend that there is agreement on the political principles of 
one’s party The party leader has to make the worse seem the 
better reason , he can seldom afford to speak the whole truth, 
except perhaps to his intimate circle. The party system thus 
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encourages hollowness and" insincerity. Intellectual honesty is at 
a discount, for an appeal to the honours! the party is considered 
sufficient to silence possible opposition Political conformity is 
applauded and political difference derided. The system thus puts 
a premium on cowardice in public life and obstructs the free 
' course of opinion Tact, agreeableness, flattery. • the gift of the 
gab ’ and other such adventitious social qualities receive undue 
mitHTjusti?^ and rea^h fecedeThIo ~tEF6aBcar^^ 
■^While the individuaTTs thuTsilenced by the moral oppression 
of numbers, all those who exploit the public interest may mani- 
pulate the party as they please '] ^e party becomes a tool for the 
use of private interestsjunde ^ cover of serving t he public w eal ; 
elections to theTC^slature, which it conducts, while ostensibly 
national, really turn on selfish interests That is why it is said 
of the House g fJELepresentatives m the USA that it r epresents 
every interest except the public_inter_est 1 Corruption becomes a 
fine art and incidentally drives the finer sort of men away from 
politics All this criticism means that the party is in effect a 
faction , it aims at securing personal ,and sectional benefits rather 
than at carrying out a programme of public policy Alexander 
Pope’s definition of paity as ‘ the madn ess of the man vJfoiL-the 
gain_Qf_the_few ’ is seen to be more lealistic than its broader and 
more well-known formulation by Burke i in terms of national 
interest 


A non-party democracy 

Doubtless It was some such realization as this that led 
Rouss eau to declai e that any community in wffiich pai ties existed 
was incapable of a true common will A_non-p any denmg-acy is 
haile d by thinkers (both in the West and in the East) 
as the only iemedy ~^iich will make representation more real 
and public life more honest" iriras'lire“supporr oiT Amei ica’s 
fiist and greatest President In his farewell address, Washyigton 
warned the Amei leans against the party spirit The alternating 
domination of one faction over another, sharpened by the spirit 
of revenge natural to party dissension which in different ages 
and countiies has perpetuated the most horrid enoimities, is itself 
a frightful despotism 

* The disorders and miseries gradually incline the minds of 

^ Cited at the beginning of tins section 
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men to seek secmity and repose in the ‘absolute power of an indi- 
vidual ; and sooner oi later the chief of some prevailing faction, 
more able or moie fortunate than his competitors, turns tins 
despotism to the purpose of his own elevation on the ruins of 
public liberty. A foe not to be quenched, it demands a uniform 
vigilance to prevent its burning into a flame, lest, instead of 
warming, it should consume ' 

Attractive as a non-party democracy would appear to be, we 
suggest it is not practicable, even if it were desirable If we weie 
writing on a clean slate, it might perhaps be possible by means 
of a constitutional provision to prohibit party organization and 
party funds , but we have to deal with States wheie parties have 
come to stay There is the initial difficulty who is to bell the 
cat ? If a Government in power (itself a party government) prohi- 
bits parties, will it apply the rule to the party from which it 
is chosen ? If it does not, the road to one-party dictatorship is 
clear— a possibility with which one has to reckon in this impel - 
feet world 

Furdier, the desirability of abolishing parties is open to 
question , for, in spite of their defects, they perform, as we have 
seen, ceitain essential functions In a non-party demoaracy, the 
only means for the education of the electorate are the speeches 
of independent candidates, discussions in the Legislature, and 
agitation in the press But without the association and discipline 
provided by the parties, these are likely to lack a sense of unity, 
responsibility, and continuity Politics will lose its ‘ colour ’ and 
interest No Government in power will be able to reckon in 
advance the support which it can normally command, and tliere- 
fore be bold enough to cope adequately with its problems These 
are serious defects which a governmental system can have, and 
would have to be met before the non-party system could be 
adopted. 

It is better, then, frankly to lecognize the existence of parties 
and to regulate them More stiingent laws to root out corruption 
and fraud in making up the paity loll and in the conduct of 
business at paity meetings and for die prevention of bribeiy and 
undue influence at elections may go some way to improve mat- 
ters The more active participation by upright and public-spuited 
citizens in party politics is essential. The more they keep out 
of them the moie do they help to increase the evils which they 
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hate Further, the rigidity of parties in the Legislature has to’ 
he lessened by the piovision of ^eater opportunities for the 
‘ free' vot e of members Finally, we must rely on the existence 
of a mobile body of public opinion, 'owing no permanent 
allegiance to any paity, and therefore able, by its instinctive 
reaction against extravagant movements on one side or the other, 
to keep the vessel on an even keel ' 

§7 THE TWO-PARTY V MULTIPLE-PARTY SYSTEM 

Gi anted parties are tolerated, tlie question arises as to which 
system is preferable, the two-party or the multiple-party ? 

The multiple-paity, or group-system as it is sometimes known, 
has some advantages It leflects perhaps more accurately than 
the two-party system the way in which the popular, mind is 
actually divided And further, where parties are numerous there « 
IS likely to be less of the uncritical sentiment of loyalty to party, 
less piobability that their members will regard all questions 
habitually and systematically from a party point of view 

But, nevertheless, if a choice were possible, the two-party sys- 
tem is preferable to the multiple-party (?) It gives the necessary 
strength and stability which enable tlie Government to attempt 
great measures Long-term planning of policy can be successfully 
attempted only by a Government which is certain of a reasonably 
long period in office , that certainty can be provided, if at all, 
only under a dual party system (??) The multiple-party system 
not only enfeebles the Executive, but gives a disproportionate 
power to self-seeking minorities , it turns important branches of 
legislation into class bribery and thus lowers the tone of public 
life {lit) The dual party system leads further to a more regular, 
systematic, and sober aiticism of the Government than is likely 
under the group system The object of the Opposition being ‘ to 
get m It is the business of its leaders to scrutinize the measures 
of the ministiy carefully m order to expose all their weak points. 
At the same time there are strong inducements for them to 
abstain bom attacking measures which are wisely chosen, because 
they expect to come to power and the blow may lecoil on them- 
selves {iv) The superiority of a two-party system over a multi- 
plicity of groups IS to be found, above all, in the fact that it 
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provides the only method by which the people at the electoral 
period can directly choose its government: 

‘ It enables that government to drive its policy to the statute- 
book. It makes known and intelligible the results o£ its failure. 

It brings an alternative government into immediate being The 
group-system always means that no government can be formed 
until after the people has chosen the legislative assembly.’ i 

§8 THE REFERENDUM AND THE INITIATIVE 

So far the organization of the electorate has been considered ; 
a word may be added about its powers Its most important power, 
of course, is that of periodically electing its representatives to 
the Legislature. Can it be entrusted with any other functions 
in respect of legislation, administration, or judicial work ? 

In our survey of modern constitutions, two other ways in 
which the voters in some States— Australia, Switzerland (both in 
the Federal Government and in the Cantons), Germany, and the 
U.S S R —share more directly in legislation have been noticed, 
viz. through the referendum and the initiative ^ The referendum, 
it has been seen, is made use of in both its forms, the compul- 
sory and the optional ; it 'is applied to constitutional as well 
as to ordinary laws The initiative is applied in some States to 
constitutional laws only, elsewhere to ordinary laws as well 
What are the merits and defects of these methods of direct 
(popular) legislation ? 

Strictly from the point of view of democratic theory, the 
referendum and the initiative have some definite merits They 
embody the principle of popular sovereignty better than the 
Legislature can ; and, therefore, when a law has received the 
approval of the people themselves, it is likely to command more 
willing obedience than when it has only received the approval of 
the Legislature The referendum ensures that laws opposed to 
the popular will are not passed , the initiative ensures that the 
people are not denied the laws they desire because of the un- 
willingness of the Legislature, controlled as it sometimes is by 
vested interests, to pass tliem Indeed, the demand for the grant 

^ Laski, A Grammar of Pohttcs, p 314 
In chs XIX, XX, XXI These are also m use in Flire and in the states 
of America The constitutions of several of the new States created after the 
■Great War (1914-18) — ^Latvia, Estonia, Lithuania, Austria, and Czechoslovakia 
— also provide for some form of popular legislative activity See Zurcher, 
op cit , p 93 
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of these rights is often made because of a belief among the people 
that the Xegislature has failed more or less to translate the' 
people’s wishes into laws: The referendum is particularly useful 
as a check on legislative bodies, where, as in Switzerland, the 
Executive has no veto on the bills passed by them Direct legisla- 
tion, by means of the referendum and the initiative, is also of 
high value as a means of political education In campaigns for 
the choice of legislators, personalities necessarily play some part ; 
but in initiative and referendum campaigns there is the maxi- 
mum opportunity to hear and decide solely on the basis of the 
facts and principles involved The Swiss people have repeatedly 
shown ability to learn and to change their opinions upon ques- 
tions subimtted to them ^ ^ 

While the referendum thus primarily serves as a check on 
the Legislature and as an agency of political education, it serves 
other purposes also. It is an excellent b ar ometer o fjthe-pnlitical 
atmosphere , and a Legislature ought to welcome the opportuni- 
ties It affords for discovering the real wishes of the people which 
it Seeks to represent. It also helps to resolve deadlocks between 
the two chambers of the Legislature (as under the Australian 
constitution and under the Weimar constitution of Germany), or 
between the Legislature and 'the Executive (as under the consti- 
tutions of Czechoslovakia, Lithuania and the Fiee City of Dan- 
zig) 2 Thirdly, the referendum places before the voter a particular 
issue for consideration, making it easier for him to give his con- 
sidered judgement, especially as contrasted with a general elec- 
tion campaign, in which he has, through his one vote, to elect 
his representative to the Legislature and simultaneously give his 
verdict on an omnibus party programme raising several issues 
A study of the woiking of the referendum and the initiative 
in tliose States where they have been in operation causes two 
reflections, however First, the theoretical advantages referred 
to above have not been realized m all States, at any rate to the 
same extent Second, direct legislation also has certain positive 
limitations which considerably lessen its value as a governmental 
institution Regarding the first, it is sufficient to cite the autho- 
rity of Bryce after a survey of modern democracies he comes 
to the general conclusion that while the Swiss are well qualified 

* Brooks, The Government and Tohtics of Switzerland, p 163 

“ Zurcher, op cit , p 98 
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by inteUigence and knowledge of public affairs and their con- 
sen'ative nature to profit by the referendum and the initiative, 
it IS more difficult to speak in the same terms Qf _Qther^tates 
That it has done little good, and perhaps done positive harm, 
would appear to be the prevalent opinion in America ^ The pro- 
portion of people who vote at referenda is less than at ordinary 
elections ; further, where the referendum is optional it is little 
resorted to These facts suggest the thought that people are more 
willing to choose between men than between laws , at any rate, 
the educative value of the referendum in practice is not as great 
as was expected Where the initiative exists, the methods em- 
ployed to get the signatures of the people are not always fair , 
also, the bills and amendments are not skilfully drawn up 

The referendum has five positive limitations {i) It tends to 
w eaken, if not to paralyse, the sense of responsibility under 
which tl ie Legislature does its wo rk ; for the feeling might deve- 
lop that the ultimate responsibility for any given measure rests 
not upon its members, but upon the voters , and this in turn 
is hkely to react on the quality of membership of the Legisla- 
ture It is tiue that fear of the popular veto may tend to make 
some legislators timid rather than reckless , ^ but timidity, it may 
be argued, is equally undesirable in so far as it leads to conser- 
vatism or even reaction {it) Experience shows that the propor- 
tion who actually vote at referenda is invariably less than fifty 
per cent of the qualified voters, for people develop ‘ electoral 
fatigue Thus the decision arrived at is invariably that of a 
minority, which is contrary to democratic principles The argu- 
ment that since it is open to all to vote, failure to do so must 
be taken to mean approval, ignores the reasons why many people 
do not, in practice, turn up to vote If, to cure this defect, 
voting is made compulsory, it is found that, in sheer disgust, 
■voters drop blank papers in the ballot box ! {iii) The number 
of specific questions capable of decision by mass voting is very 
small. What is significant in legislation is not the acceptance or 
rejection of a simple principle, say of protection or free trade, 
but its translation into terms of a statute with all its details, 
exceptions and delimitations ‘ The difficulty, in fact, which 
direct government involves is the final difficulty that it is by its 

^ H Finer, The Theory and Practice of Modern Government, Vol II, p 931 

* Brooks, op cit , p 162 
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nature far too c rude an instrument to find roo m for the ni ce 
(hstmctions in tlie~mt of government *^ On many subjects, an 
opmIbircijr'beToimed only after long and careful examination 
of the points at issue , the busy and ignorant voter hardly seems 
the person qualified or likely to make that examination Indeed 
the refeiendum is an appeal from lesponsibility to nresponsi- 
bility, from knowledge to ignorance This defect is much greater 
in respect of the initiative, for, unless under that system an 
examination of the initiative bills by the Legislature is made 
compulsoiy, it brings before the people bills that have not run 
the gauntlet of pailiamentaiy ciiLicism (tv) Where the Execu- 
tive IS of the parliamentary type as in Britain, the referendum 
is likely to embarrass and confuse the Government 

‘Unless theie should occui a complete break with English 
political tradition, it is haidly conceivable that a ministry could 
witii self-respect, or indeed witli advantage to the country, lemain 
in office after the rejection by the electorate of a government bill 
of first-rate importance Could Mr Baldwin have letained office 
in 1924 if a scheme of Tariff Reform, declared by him to be 
essential to a solution of the problem of unemployment, had 
been rejected on referendum ? ’ ^ 

Incidentally, this explains why the referendum has not been 
introduced in the English system of government (u) Diiect legis- 
lation causes delay, and complicates the process of legislation 

Some of these defects may be oveicome or lessened by the 
adoption of certain devices When a bill is to be submitted to 
the people, the voter may be supplied in advance not only with 
the text of the bill, but a concise statement of its puipose and a 
summary of its contents The initiative may be required to be 
drafted by an official (or recognized) diaftsman, alid it may 
have to be signed in the presence of a public authority And 
before the opinion of the people is sought, the Legislature 
may in every case be given an opportunity to discuss it, and, 
if necessary, to submit to the voters along with it a statement 
embodying its own views 01 even a counter-proposal The small 
size of the electorate, the absence of uude divergences of econo- 
mic and social interests and of party influences, the presence of 
literacy and of an independent opinion are conditions which 
facilitate successful popular legislation Nevertheless, it is advis- 

^ Laski, op cit , p 322 

^ Marriott, The Mcchamsm of the Modem State, Vol I, p 462 


487 



THE ELECTORATE [ch XXVII 

able to resti'ict its use^ as far as possible, to simple and intelli- 
gible issues, concerning the fundamentals of the constitution, on 
which a direct expression of opinion by the electorate may be 
helpful and even desirable. 

§9 THE PLEBISCITE AND THE RECALL 

Two otlier political devices call for mention in this context 
as being connected with the powers of the electorate on legisla- 
tion and other matters of political importance. They are the 
plebiscite and the recall 

The plebiscite, like the referendum, is a vote of the people 
on a matter referred to them , but unlike it, it is a vote on some 
important public question (rather than on a law) The political 
destiny of a State or part of a State or of a national minority 
are points on which plebiscites are taken. For example, a ple- 
biscite was taken in 1935 in respect of the Saar in order to 
decide whether it should be returned to Germany. Canada re- 
cently 1 took a plebiscite on the issue of conscription for overseas 
service 

The recall means the ‘ calling back ’ of elected legislators, 
executive officers or judges before the expiration of the period 
for which they were elected, followed by the election of others 
to fill the places left vacant. This device is prevalent in many 
American states In the state of Oregon, for instance, it is pro- 
vided that when a prescribed percentage of electors in any elec- 
toral area have signed a petition demanding a vote on the dis- 
missal of an elected official, a popular vote shall be held on the 
matter (unless the official immediately resigns), and if the vote 
by a majority goes against the official, he shall be dismissed and 
a new election shall be held for the choice of his successor for 
the unexpired residue of his term^ This procedure has been 
adopted by otlier American states and has been frequently suc- 
cessful, s though very rarely in the case of members of the Legis- 
lature Judges may be recalled by popular vote m six states , 
even judicial decisions may be reversed by popular vote in the 
state of Colorado 

Outside the American states, there used to be provision for 
executive recall in Germany and Latvia In Germany, the 

^ 27 April 1942 • Brjxe, Modern Democracies, Vol II, p 162 

® Strong, op cit , p 291 
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Reichstag could, by a two-thirds majority vote, bring before the- 
electorate a proposal to recall the Piesident The Latvian Presi- 
dent could be recalled by a specified majority of the Legislature 
The constitutions of twelve German states contained provisioir 
for the recall of tlie Legislature or of tlie Executive, on a petition 
initiated by tlie electoiate In eight Swiss cantons, the people 
may, by a specified majority, demand the dissolution and re- 
election of tile cantonal Legislature before the expiration of its 
terra ^ 

There can be no two opinions on the undesirability of the 
recall It is wrong and ’ mischievous It asks too much of the 
average votei. If it is applied to the legislator there is a real 
danger of turning liim into a mere mouthpiece of the voters’ 
mandate, contrary to the sound principles laid down by Burke. 
If It is applied to the executive official, it tends to make him 
timid and corrupt If it is applied to the judge (or to Ins deci- ' 
sions) It destroys the independence which is so necessary for the 
proper administration of justice, 
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CHAPTER XXVIII 

THE LEGISLATURE 

§1 THE FUNCTION OF THE LEGISLATURE 

Legislatures in modern States, we have seen, do not all per- 
form identical functions Everywhere they pass laws, determine 
the ways of raising and spending public revenue, and discuss 
matters of public importance Almost everywhere they have some 
part in the process of amending tlie constitution They control 
the Executive in States where, as in Britain and France, the 
Executive is a parliamentary one. Some Legislatures, as in Swit- 
zerland and France, have elective functions The upper Houses 
of several States (Britain, for instance) have judicial functions, 
both original and appellate Those of France and the United 
States of America share in executive functions the consent of 
the Senate is necessary m France for the dissolution of the lower 
House , in the. USA for the appointment of officers and the 
making of treaties This variety can, of course, be explained 
only by the circumstances in which constitutions were framed and 
have developed in the respective countries The judicial func- 
tion of the House of Lords, for instance, is a histoiical survival, 
and is not of much significance, for, as we have seen, that func- 
tion IS in effect performed by the Lords of Appeal and the Lord 
•Chancellor. The functions of the Senate of the United States 
of America in respect of appointments and treaties must be 
-explained, partly at any rate, by the desire of the states on the 
establishment of the Federation to have some check on tlie new 
federal authority (to whom they were surrendering large powers) , 
tlie Senate, being considered the guardian of state rights, was 
vested with these powers 

Practice apart, the question may be raised as to what is the 
proper function of a legislative body We may discuss this under 
four heads * legislation, administration, finance, and tlie ventila- 
tion of grievances 

(i) Legislation The first important function of a Legislature 
is, of course, to enact laws The part that a legislative body 
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(which is normally very large m size) should have must, how- 
ever, be con'ectly grasped That great authoiity, J S. Mill, has 
said a numerous representative assembly is not fitted for the 
direct business of legislation, which is shilled work demanding 
study and experience It is not competent to do tire work itsejf 
but It can cause it to be done , it is competent to deteimine to 
whom or to what soi t of people this work shall be confided, and 
to give or withhold the national sanction when it has been done 

‘ Every piovision of a law requires to be framed with the most 
accuiate and long-sighted perception of its effect on all the other 
provisions , and the law when made should be capable of fitting 
into a consistent whole with the previously existing laws It is 
impossible that these conditions should be in any degree fulfilled 
when laws aie voted clause by clause ’ ^ 

The mere time necessarily occupied in getting through bills 
renders Parliament incapable of passing any except on broad 
principles Mill himself suggested that the duty of making the 
laws should be entrusted to a small body of experts, a Commission 
of Legislation, not exceeding m number the members of a 
-cabinet No one would wish, he added, that this body should of 
itself have any power to enact laws , the Commission would '’only 
embody the element of intelligence in their construction , Parlia- 
ment would represent that of will Indeed, it should be a rule 
that no measure can become law, until expressly sanctioned by 
Parliament Teclinical knowledge needs to be tempered by the 
representatives’ knowledge of social needs and the desires of the 
public While Mill’s specific suggestion has not anywhere been 
adopted, it is significant that the responsibility for the initiation 
of new legislation in most parliamentary bodies is vested in the 
Executive, which avails itself of the advice of expeits and of 
advisory bodies repiesenting special interests 

(li) Admmistiation A popular assembly is still less fitted to 
administer or to dictate in detail to those who have the charge 
of admmistiation Heie again its proper office is that of super- 
intendence and check to throw the light of publicity on the 
Government’s acts , to censure them if found condemnable, and, 
if the men who compose the Government abuse their trust or 
^ fulfil it in a manner which conflicts with the deliberate sense of 

* Mill, Representative Government, ch V 
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tlie nation, to expel them from office, and virtually appoint their 
successors ^ 

(lit) Finance In matters of finance, it should he a rule that 
public money cannot be raised or spent without Parliament’s 
sanction ; but proposals for raising and spending money must 
come from the Executive. Eurther, the right of private mem- 
bers to propose new items of expenditure should be resti'icted,. 
because this puts a premium upon particular interests instead 
of on the general interest, or upon the immediately apparent 
instead of the more essential 

{iv) The ventilation of grievances Finally, a Legislature is a 
useful organ of public opinion, * the nation’s Committee of Griev- 
ances, and its Congress of Opinions a place where every 
interest and shade of opinion can have its cause presented This 
is a most important function in a democracy, which has been 
well described as a government controlled by public opinion. 

§2 BICAMERALISM 

Most modern constitutions provide for a Legislature of twO' 
chambers, the lower and the upper. Exceptions are Greece, Tur- 
key, --four Baltic States (Finland, Estonia, Latvia and Litliuania), 
two Balkan States (Yugoslavia and Bulgaria), some Canadian 
provinces,^ some Swiss cantons, 3 and some Indian provinces.^ 
The more important arguments advanced in favour of a 
second cliamber are the following • 

(i) It is a safeguard against the despotism of a single cham- 
ber. Lecky and J S Mill are strong exponents of this view. Of 
all the forms of government that are possible among mankind, 
says the former, there is none which is likely to be worse than 
the government of a single omnipotent democratic chamber , it 
is at least as much susceptible as an individual despot to the 
temptations that grow out of the ppssession of uncontrolled 
power, and it is likely to act with much less sense of responsibility 
and much less real deliberation Mill expressed himself equally 
strongly . the same reason, he said, which induced tlie Romans 
to have two consuls makes it desirable that there should be two- 

* ibid - All except Quebec and Nova Scotia 

’ With the exception of sis cantons, each has a unicameral legislature. 
See Brooks, The Government and PoUttes of Switzerland, p 313 

* The Central Provinces, the North-West Frontier Province, Orissa, the- 
Punjab, and Sind 
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chambers, so that neither of them may be exposed to ’the cor- 
ruptmg influence ot undivided power, even for the space of a 
single year. 

(ti) A second chamber serves as a check upon hasty and ill- 
considered le^slation An elected Legislative Assembly, it is 
argued, may be moved by strong passions and exatements , a 
second chamber, constituted difiCerently and if possible with 
superior or supplementary intellectual qualifications, helps to 
restrain such tendencies and compels a careful, sober considera- 
uon of legislative projects It is, as it were, an appeal from 
‘Phdip drunk’ to ‘Philip sober’. It interposes a necessary 
delay between the introduction and tlie final passing of a 
measure, and subjects it to revision which may introduce im- 
provements in form or substance 

(til) It helps to provide adequate representation of the aristo- 
ciatic element of the community The lower House, elected as 
It is on a wide suffrage, is bound to reflect the views of the 
masses , the upper House serves to balance this undue prepon- 
derance, and minimizes the danger of class legislation 

(iv) The constitution of a second chamber is the best way of 
providing adequate representation to certain ‘ interests ’ in a coun- 
try, ivhich need lepresentation but which, for want of proper' 
organization or other reasons, may not get such lepiesentation in 
the lower House Labour, Women, Landlords and Chambers of 
Commerce are instances m India of these speaal interests 

(v) A second chamber makes it possible for people of political 
and administrative experience and ability (who for reasons of 
age, finance, or health are not likely to try to enter the lower 
House through the arduous process of electioneeiing) to^ be 
brought into public life and made available foi tlie service of 
the State 

{vi) In federal States, the second chamber affords an oppor- 
tunity for giving representation to the component umts of the 
federation as units, the lower House being constituted on a 
population basis 

(^li) And, lastly, it is argued, particularly by J A R 
Marriott, that the experience of history has been in favour of 
two chambers No major State, whatever its form of government, 
whetlier federal or unitary, monarchical or republican, presiden- 
tial or parliamentary, constitutionally flexible or ligid, has been 
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willing to dispense with a second chamber And even those 
States, like England, which tried the unicameral experiment 
during a period of social disorder, went back to the orthodox 
pattern after a time It is not wise to disregard the lesson of 
history. 

Bidameralism has not, however, had the unanimous support 
of political thinkers. At least from the time of the Abbd Si6yes, 
tile dilemma has been posed that if a second chamber dissents 
from the first, it is mischievous , if it agrees with it, it is super 
fluous ^ Further, the opponents of bicameralism suggest that it 
is unnecessary to have a second legislative chamber, with its 
attendant delay and expense, as a safeguard against the despotism 
of a majority in a single chamber Other safeguards exist and are 
possible, e g the suspensive veto of the Executive, a second vote 
in the same chamber after an interval, and so on In any case, as 
Mill rightly said,^ tlie check ‘ which a second chamber can 
apply to a democracy otherwise unchecked ’ is not of much 
value, because few will then be disposed to listen to its opinion 
Again, legislation, it is argued, is not so hasty or ill-considered 
as IS often made out ; ‘ almost any measure that is enacted 
becomes law as the result of a long process of discussion and 
analysis ’ ; the committee system is especially useful in securing 
the necessary care in legislation. Finally, the difficulties in the 
construction of a second chamber in such a way that it will not 
compete with the first but will at the same time be constituted 
differently from it and will attract talent are too great to be 
overcome Even the additional argument, applied to federal 
States, that a second cliamber embodies the federal pimciple, 
is to be discounted, for experience shows that members of the 
second chamber often vote on party, rather than state, lines ' 

§3 THE UPPER HOUSE 

Disregarding the pros and cons and granting tliat it is decided 
to have a second chamber in a State, what are the considerations 
to be kept in view in constructing one— in respect of its composi- 
tion, duration, and powers ? 

' For a modern version of the dilemma, see Laski, A Grammar of Poh- 
ttcs, p 331 The first part of the dilemma assumes, it may be added, that the 
\vill of the people is reflected in the lower House; and that an upper House, 
which is nominated or hereditarj, has no authority to oppose it. 

® Representative Government, ch XIII > 
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The mam principle is that it should be differently composed - 
from the first so that legislative measures may receive consideia- 
tion a second time by a body different m character from a 
piiraary representative Assembly, if possible with superior or 
supplementary intellectual qualifications, otherwise there will 
be duplication This differenuation hs usually bi ought about m 
the following ways 

- (i) In the method of choice of membeis The lower House 

is generally a diiectly elected body , the upper House is, in the 
mam, a hereditaiy body, as in Britain, or a nominated body, as 
m Canada and Italy, or an indirectly elected one, as in Fiance, 
or a partly nominated and partly (diiectly) elected body, as in 
India 1 The objections to the hereditaiy pimciple are obvious 
the qualities requiied for a legislator aie not handed down fiom 
father to son , a hefeditarj' body is, besides, an anacliromsm in 
a demoQ'atic age Nomination has one meiit it enables men of 
character and ability who may not desire to contest elections to 
be made available for the service of the community (through 
nomination) A most serious objection to it is that the nomina- 
tion is certain to be abused by being made on party lines , and, 
furthei, a nominated upper House, not being representative, 
may not command the confidence of the people Indirect election 
gives some repiesentative character to the body so elected, and 
presumably gives the choice of the legislators to people moie 
competent than the piimary voters , but it provides greater 
oppoitunity for corruption than direct election 

(n) In the tenuie of membership In the United States of 
Ameiica, members of the lower House aie elected for two years , 
but members of the upper House for six yeais , in France, the 
corresponding periods are four and nine years Besides, as we 
have seen, the principle of partial renewal is applied to mem- 
beis of the upper House, one-third, for instance, retiring every 
two years in the United States of America 

(in) In qualifications for membership In the United States 
of America foi membership of the House of Representatives, 
the age qualification is 25 , but for membership of the Senate, 
it is 30 The coiTesponding lequirements in France are 25 and 
40 Differentiation may also be made by pi escribing a propeity 

In the U S A , the USSR, Australia, and Switzerland (almost wholly), 
tile upper House is also directly elected, but differentiations are made in other 
ways 
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or educational qualification, as is done for membership of the 
Indian Council of State 

The best method of constructing the upper House is, per- 
haps, the one recommended by Sidgwick in his Elements of 
Politics^- viz a combination of nomination and indirect election 
This gives it a differential character, makes it a partially repre- 
sentative body, and provides an opportunity for the nomination 
of the best men. A small body is preferable to a large one , two 
Iiundred ought to be the upper limit. The upper House so 
constituted may be given a fairly long tenure, say six years , it 
could also be renewed partially, say one-third every two years 
Its powers should be on the lines recommended by the Bryce 
Conference Committee, which we have already cited, the essen- 
tial idea being that the upper House should not obstruct the 
will of the lower House, but should be helpful in revising the 
laws passed by the lower Further, it must have power to inter- 
pose such delay in the passing of a bill into law as may be 
needed to enable the opinion of the nation to be adequately 
•expressed upon it 


§4 THE LOWER HOUSE 

That the lower House should be elected by the people hardly 
needs special mention The organization of the electorate and 
the methods of election and of voting (both in theory and 
practice) have been discussed elsewhere ^ The size of the House 
is also a matter for careful consideration The principles are- 
clear enough it should not be too large to make effective deli- 
beration possible , It must not be too small to make the forma- 
tion of reasonably small constituencies easy, for if the constitu- 
encies become very large, members cannot maintain effective 
•contact with their electors. In fixing the actual number, the area 
of the State and the population must, of course, be taken into 
consideration , five hundred would be a reasonable maximum ® 
Regarding the tenure of the House, the principle is that it must 

^ PP 476-7 H B Lees-Smith m his Second Chambers in Theory and 
Practice, pp 2i6ff , recommends the Norwegian system, in which the second 
chamber is a small body elected by the first, and roughly proportionate to 
the composition of the latter Laski also commends the scheme in A Grain- 
mar of Politics, pp 332-'^ 

= See above, chs XVI to XXII and XXVII 

“ The size of lower Houses in modem States, it will be remembered, varies 
from 75 in Australia to 615 in Britain 
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be sufBaently long to enable members to faniiliaiize themselves 
will proceduie and to settle down to useful work, a very short 
period may result m membeis losing touch witlr the electorate 
Perhaps a period of hot less tlian four years nor more than five 
IS tlie best, subject to the qualification that the House may be 
dissolved eailier by the Executive when the electorate has to be 
consulted on an issue which was not placed before it at the 
general election. The functions of a body so constituted must 
be more or less the functions which we have discussed in §i of 
tins chapter It must make the final decision in matters of 
legislation and finance, theTnitiative being with the Executive, 
and the revision, subject to the final sanction of the lower 
House, being left to the upper House It should, besides, be the 
■organ of public opinion on all matteis of public importance 
Above all, it must watch and control the Government, compel- 
ling It to justify all Its acts befoie the Legislature and before 
tile public, and 'if the men who compose the Government 
abuse their trust or fulfil it in a manner which conflicts with 
the deliberate sense of the nation it must have power to expel 
them fiom office, and either expressly or viitually appoint their 
successois This last function it can, of couise, only perform effi- 
ciently where the Executive is a parliamentary one , where a 
non-parliamentary Executive prevails, its function in this regard 
must necessai ily be secondary and indirect 
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CHAPTER XXIX 


( 


THE EXECUTIVE 

§1 ITS FUNCTIONS 

The Executive is the second main bianch of goveinment The 
term is used in a broad sense to indicate ' the aggiegate or 
totality of all the functionaries and agencies which aie concerned 
wth the execution of the will of the State as that will has been 
formulated and expressed in terms of law ' ^ In this sense, it 
includes not only those (like the Piesident in the U S.A and the 
cabinet in Biitain) who exercise supieme control but also the 
host of subordinate officials, like policemen and clerks, who 
simply carry out orders. It is more common in political science 
to restrict the use of the term Executive to those whose primary 
duty is ratlier that of ‘seeing that laws are enfoiced’ than that 
of ‘ doing the things which the laws call for ' , the term ‘ the 
Civil Service ’ is used to connote all othei executive officials 
taken togetlier 

Our survey of constitutions indicates that~Llie functions of 
the Executive are not everywhere, or at all times, identical They 
vary according to the type of Executive (being greatei in respect 
of legislation in countries having a pai'liamentai y Executive 
tlian m those having a non-parliamentary Executive), and accord- 
ing to tlie prevailing conceptions regaiding the spheie of tlie 
State (being greater in totalitarian than in liberal States) An 
outline of Its more important functions may, however, be at- 
tempted under three headings 

(i) Legislative It has been noticed that while laws are every- 
where passed by the Legislature, the Executive has some share, 
direct or indirect, in the process of legislation— recommending 
measures for its consideration, initiating bills, defending them 
in parliament, exercising a suspensive veto, etc Besides, almost 
everywhere it has the powei of delegated legislation, i e of 
issuing statutory orders and rules under the power vested in it 
by the Legislature The power of summoning, proioguing and 
^ Garner, Political Science and Government, 677. 



, TYPES OF EXECUTIVE 

dissolving die Legislature (m countries where the constitution 
does not itself fix its tenure and date of meeting) is also invari- 
ably vested in the Executive " 

(«) Administrative Three kinds i of administrative duties 
may be distinguished The first is the direction and supervision 
of the execution of laws To enable the Executive ''to perform 
this duty efficiently, it is vested with the power of appointing 
and removing the higher officials, directing their work, and 
exeicising disciplinary control over them In some States, as in 
the USA, the appointments may be made by the Chief Execu- 
tive only with die consent of one chamber of the Legislature. 
The second is the military power , diis includes the supreme 
command of the army, navy and air force, and, m some States, 
the power to declare war.^ 

‘ The command and application of die public force to execute 
the laws, to maintain peace, and to resist foreign invasion, are 
powers so obviously of an executive natuie and require the 
exercise of qualities so peculiarly adapted to this department, 
that they have always been exclusively appropriated to it in every 
well-organized government on eardi ’ ^ 

And the third is the power to represent the Government in its 
relations with other States, conduct negotiations with them, and 
conclude treaties In some States, eg Fiance and the U.SA, 
some or all treaties require for their validity the consent of the 
Legislature, or one of its chambeis 

{in) Judicial In the main, this relates to the pardoning power 
vested in the Executive in almost every State (with or without 
limitations) , ^ but it also includes in some countries, as in 
Britain, the quasi-judicial power of trying certain disputes be- 
tween government offiaals and private citizens ^ 

§2 TYPES OF EXECUTIVE 

Our study of constitutions, past and present, shows that there 
have been many different types of Executive The executive 
power was vested in two kings in Sparta , but the kings were so 

* Some writers would prefer to call the three duties here listed together as 
administrative’ by three separate names, ‘administrative’, ‘military’ and ‘dip- 
lomatic’ 

^ e g in Britain , m the USA, Congress alone can declare war 

* Kent, Commentancs, Vol I, p 283 

* See above, ch XVI, §3 

* See above, di XVI, §13 
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^ar from being kings in the oidinary sense that they ivere not 
even chief magisti'ates The real Executive was a Council, the 
College of Ephors ^ Rome in republican days vested the execu- 
tive power in two consuls of equal power , but there were other 
magistrates also who ‘ though inferior in rank to the consuls, 
were still strictly co-ordinate with them, and were in no sense 
their agents or delegates ’ ^ In the seventeenth-century European 
5tates the executive power was vested in one single hereditary 
monarch. In modem Biitain, the real executive power is vested 
in a cabinet chosen from Parliament , in the U S.A , in a Presi- 
dent elected by an electoral college , in Switzerland, in a Federal 
Council of seven elected by the Legislature In- a short survey, 
like this. It is impossible to compare and contrast all types with 
one another , but two distinctions are pronounced in modern 
democratic States, and must be discussed 

Single and pluial Executives 

The primary difference between the single and the plural 
Executive (illusti ated respectively by the President of the U S.A. 
and the Federal Council of Switzeiland) is that in the former, 
tlie final contiol rests with one individual, whereas in the latter, 
it rests with a Council The President of the USA has his 
ministers, but they are strictly his ministers, named by him and 
dependent on him , they are his advisers and agents, not his 
•colleagues ^ The position of the President of the Swiss Con- 
federation, on the other hand, as has been noticed eailier,^ is 
wholly different He is simply the chan man of the Federal Coun- 
cil and exeicises the usual powers of a chaiiman The other 
members of that Council are his colleagues, not merely his agents 
■or advisers , executive acts are the acts of the Council as a body, 
not of the President personally ^ 

The single Executive has one clear advantage It secures the 
unity, singleness of purpose, energy and promptness of decision 
so necessary for the success of an Executive This consideration 
is of paiticular importance at grave crises of national existence, 
when unity of control is absolutely essential A collegial Execu- 
tive, on the other hand, impaiis unity of control by dividing 

* E A Freeman, HtstoncaJ Essays, Essay XII 
® ibid 

* See above, ch XX, §3 
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goj ‘ types of executive^ 

responsibility What a Board does, says J S Millp is the act o£ 
nobody, for nobody can be made to answer for it. 

A plural " Executive has, however, its compensating advan- 
tages It IS a maxim of expeiience that in a multitude of coun- 
sellors there is wisdom 2 A collegial Executive is safer than a 
single one It renders more difficult the encroachment of the 
Executive on the liberties of the people in general While it 
hinders the commonwealth from making the most of a gi'eat man. 
It prevents it from being dragged through the dirt by a small 
man ^ 


‘ The piesidency of Washington and the piesidency of Pieice 
aie in Switzeiland alike impossible Ameiica, with her per- 
sonal chief, luns a risk which Switzerland avoids As in all cases 
of risk, the moie adventurous State sometimes reaps for itself 
advantages, and sometimes brings on itself evil, from both of 
which Its less daring fellow is equally cut off. It may be that 
each system better suits the position of the nation which has 
adopted it ’ ^ 


Pailiamentaty and non-paihamentary Executives ^ 


The second distinction is between an Executive (as in Britain) 
chosen from Parliament and holding office only so long as it 
commands the confidence of that Parliament, and another (as 
in tlie USA) chosen independently of the Legislature and 
holding office for a fixed term 

The parliamentary Executive has several advantages (i) It 
ensures harmony and co-operation between the Executive and 
the Legislature which make for efficient legislation The Execu- 
tive’s experience of the administrative process is useful in making 
the laws passed by the Legislature more realistic than thev are 
otherwise likely to be. In Laski’s expressive phrase. Congress in 
America legislates in a vacuum The divorce of the Executive 
from the Legislature is ‘ the forcible disjunction of things natur- 
ally connected ' , it is indeed injurious to both 

‘ The Executive is crippled by not getting the laws it needs, 
and the Legislature is spoiled by having to act without responsi- 
bility the Executive becomes unfit for its name, since it cannot 

* RepresentaUve Government, ch XIV ^ ibid 

® Freeman, op cit * jjjjj 

The parliamentary Executive is also sometimes called the cabinet type of 
Executive, the non-parliamentary is called the fixed or presidential type For 
^amples and characteristics of the parliamentary type, see chs XVI, XVII, 
AlX, tor the non-parhamentary, see ch XVIII 
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execute what it decides on , the Legislature is demoralized by 
liberty, by taking decisions of which others (and not itself) will 
suffer the effects ’ ^ 

(a) It contributes to the efficiency of the administration by bring- 
ing the ministry into constant contact with the Opposition The 
Opposition, eager ‘ to get in ’, keeps the ministry up to a high 
pitch of alertness through questions and vigorous criticism {in) It 
makes for responsibility to popular will An Executive, liable 
to lose the confidence of Parliament as the result of the exercise 
of arbitrary power, is careful not to be autocratic By its very 
nature, it is always induced to adopt a policy which has the 
support of public opinion Even so ‘ autocratic ' an Executive 
as the British cabinet always has its finger on the pulse of the 
House of Commons and of the larger public outside.^ {iv) It 
provides a simple method whereby persons fitted to be members 
of an Executive may make known their ability ; ^ indeed, accord- 
ing to Laski there is no alternative method that in any degree 
approaches it. 

But the parliamentary Executive has its defects (i) Its tenure 
is uncertain, being liable to be upset at any moment by a breeze 
of popular disfavour, ‘ if the dominant party in the representa- 
tive chamber is either small oi wanting in coherence’ Cabinet 
government woiked successtully m Biitain because of the exis- 
tence of two, and only two, well-oiganized and powerful political 
parties, one of which was willing and able to take up the work 
of government when the othei laid it down , when three paities 
so divided the House that no one party was able to command a 
majority (as happened between 1923 and 1929), it did not woik 
well In most other countries which have adopted the cabinet 
system of government, two strong parties have not developed, 
however Frendi experience in this regard is typical. Ministries 
theie are shortlived and uncertain of their period of office , the 
uncertainty renders it difficult for them to adopt a farsighted 
and consistent policy Under other conditions, where one party 
dominates the House, there is quite a different danger, which we 
have noticed in connexion with the British cabinet ^ there is a 
constant temptation to members to vote, not the best way, but 

‘ Bagehot, The English Constitniion, ch I 

® See above, ch. XVI, §9 

® Sec above, ch, XVI, §8, Laski, A Grammar of Tohtics, pp 299-300 

* See above, ch XVI, §9 
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the way that will help to keep m or turn out the ministry, and 
this makes the cabinet autocratic (ti) Ministers are liable to be 
disti acted from tlieii executive duties by their parliamentary 
woik This IS especially tiue in countries like France, where the 
ministry has no stable majonty and, fuithei, is unwilling to 
propose measures, however salutary, that are likely to be un- 
popular, but IS meiely anxious to propose measures ‘ whose chief 
merit is tlien vote-catchmg quahty ’ {ui) The choice of ministers 
m this system is limited to members of the dominant paity in 
Parliament , it is quite possible that they will not possess geneial 
administrative ability, still less the special knowledge lequued 
for particular departments 

By contiast, die great advantages of a presidential system of 
government are it§ stability and freedom from control by a fickle 
legislative majority Thus the President of the USA is elected 
for a fixed term, and except in the case of some definite crime 
being judicially proved against him, he cannot be constitution- 
ally removed before the end of that term He is free to pursue a 
reasonably continuous and consistent policy , and, with nothing 
eithei to gain or fear from Congress, is free to think only of the 
welfare of the people Moreover, accoiding to J A R Marriott, 
there is a leal gam in efficiency of administration because minis- 
ters are not distracted by the necessity of constant attendance 
in the Legislature, and in efficiency of legislation because the 
minds of legislators are' concentrated upon their special func- 
tions 1 

These advantages, however, ai e gamed at the cost of too great 
an isolation of the executive and legislative branches fiom each 
othei, with all the attendant disadvantages noticed above and 
the possibility of deadlocks between two branches of govern- 
ment, which ought, if possible, to be avoided In the U S A , if 
Congiess and the President do not agree, neither party has any 
means of getting rid of the othei The President cannot dissolve 
Congress and he is m no way called on to resign his own office 
A similar situation would be menn Britain either by the resigna 
tion of the ministry oi by the dissolution of the House of 
Commons 


It may be, as Freeman suggests,^ that each system is suited to 

* The Mechanism of the Modern State, Vol II, pp 1 13.14 Marriott, how- 
ler, seems to discount the value of the increasing part that the American 
L\ecutue pla}s in legislation See above, ch XVIII, §3 = op cit 
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the circumstances of die country where it prevails, for the gieat 
lesson of political history is that no kind of go\ernment woithy 
to be called government is univei sally good or bad in itself. 
Nevertheless, it is impossible to ivithhold admiration for the 
Swiss system irhich has the merits of both types of Executne and 
avoids the defects of both 

§3 THE executive TO SUIT INDIAN CONDITIONS 

Two broad principles emeige fiom a comparison of the two 
types of Executive (i) The separation of the Executive from the 
Legislature is undesirable, as it supplies to the latter a valuable 
element of leadership The initiative in law-making is best taken 
by the Executive (n) In order to perform its functions ef&ci- 
ently, an Executive should have fair unity of outlook and stability 
of tenure At the same time, its actions should have the general 
approval of die nation. In America this responsibility is ensured 
by having the chief Executive elected by the people , in Britain, 
by having it chosen from and responsible to the Legislature The 
Executive recommended for India, if it is to be satisfactoiy, must 
be based on these principles, while at the same time it must be 
suited to her own social environment 

The adoption of the British type of parliamentary Executive 
in India, chosen from the party which commands a majority in 
the Legislature, is attended by certain difficulties That system 
demands, for its successful working, an agieement on fundamen- 
tals, a spirit of accommodation, the existence of political parties 
and of a middle opinion which India has yet to develop on a 
large scale Here, it is urged, the minority communities do not 
have confidence in the sense of fairness of the majority , therefore 
a system of separate electorates has been sanctioned for elections 
to the Legislatuie A composite Legislature involves a composite 
cabinet containing representatives cliosen from, and enjoying the 
confidence of, the various communities and parties , only then 
will the minorities have the confidence that the laws passed by 
the Legislatuie are carried out justly 

If a composite cabinet i is decided upon, how exactly is it to 
be chosen ? Should it find statutory recogmtion ? There is no 

* A composite cabinet is more or less the same thing as a coalition cabinet, 
though Uie terra ‘coalition* is used to designate a ministry drawn from more 
tlian one party, and its members need not be chosen from all parties 
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agreement on tliese matters among die advocates ot die system. 
' One proposal is diat the leader of the, majority paity should be 
compelled by law to include m his cabinet membeis enjoying 
die confidence of other gioups in the Legislature and appointed 
on the recommendation of the legislative groups concerned 
Another suggestion, mainly modelled on the Swiss Fedeial Coun- 
cil, IS outlined in The Indian Journal of Political Science i 
The executive authority of a province would be vested in a 
Governor who would be lequned to act on the advice of a Coun- 
cil of Ministeis There would be ho statutory limit as to the 
number of membeis in the Council, but the Governoi would 
assign the appropriate numbei of seats in the Council to each 
party in proportion to its strength in the Legislature Unattached 
members may also be given representation on the same lines, if 
necessary Membeis of the Council would be returned after elec- 
tion by the Legislature as a whole, and the Council, when 
formed, would elect its own leader who might be called the 
piime minister The ministry should have a fixed tenure of 
three to four years, which should also be the tenure of the Legis- 
lature Ministers would continue to be members of the Legisla- 
ture and take an active part in its delibei ations The experience 
gamed in working this scheme in the provinces might then be 
utilized in devising a suitable type of Executive for the Centre 

Defects and merits 

The composite cabinet quite clearly has some defects First, 
It is essentially a weak government The history of French coali- 
tion cabinets is sufficient warning in this regaid A ministry con- 
sisting of all parties m the Legislature, laige or small, may be 
so thoroughly divided within itself that it cannot work out any 
long-term programme and may even fail to maintain reasonable 
standards of efficiency and order It provides opportunities for 
continuous irritation and disagreement Second, under this sys- 
^ tem of Executive, tlie Opposition, if any, is also likely to be 
ineffective The experience of the National Government in Bri- 
tain from 1931 (the nearest analogy to what in this country 
would be called composite cabinets) is insttuctive in this respect 
‘ That Government says a careful observer,^ ‘ had the lie m the 

* Vol III, p 504, by N S Pardasam 
“ A L Rowse m The PohUcal Quarterly, Vol XI, p 251 
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soul Jrom the beginning. It was founded in fraud and lived by 
fraud. . . The veiy idea of a National Government was thus 
to undermine and to desti'oy tlie effective working of parliamen- 
tary demoa acy in which the Government was kept up to the mark 
by a strong Opposition that could be called upon to replace it 
if things went wrong’ Thirdly, it may lead to an undesirable 
increase in the number of gi oups in the Legislature , for if every 
party is to have statutory representation in the Executive^ it is 
surely an inducement to ambitious men to form new parties. 

Nevertheless/ the system of composite cabinets is well Avorth 
trying. It may give minorities greater confidence in the majority 
And if a fixed tenure of office is also stipulated, this tvill conduce 
to that stability of administi ation which is so desirable in the 
interests of efficiency. One essential pre-requisite for its success, 
however, is the introduction of joint electoiates for the Legisla- 
ture, as in Switzerland They stimulate the will to tvork together 
in a spirit of give and take, not only among the members of the 
Legislature but among the members of the cabinet 

§4 THE ORGANIZATION OF THE CIVIL SERVICE 

We have earlier distinguished the Civil Service from the chief 
Executive, the duty of the former being to obey the oiders of the 
latter. Briefly, it is ‘ a professional body of officials, permanent, 
jiaid and skilled ’ ^ Theie was a time in history, as we have 
noticed with reference to Athens, when civil servants were not 
permanent officials, and were leciuited for the most part from 
oidinaiy citizens, with no specialized training That is a state of 
things which can hardly be revived, for the problems of modern 
goveinment are very complex, requiring for their efficient solu- 
tion a body of men who aie trained for their job and who take 
to government service as a vocation for life 

The impoitance of die Civil Service has grown with the in- 
ci eased activity of the State The modem State, we have noticed 
earlier,- is not a police State, but a social seivice State , its func- 
tions have, theiefoie, increased enoimously. As the scope of 
State activity widens, the Civil Service glows not only in numbers ^ 

‘ Finer, The Theory and PracUce oj Modern Govcmnient, Vol II, p 1163 

’ See above, p in, 

’ From statistics given by Finer, op cit , pp 1167 and 1182, it is seen that 
in Great Bntain m 1929, the Civil Service consisted of 1,417,432 people out of a 
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but in power, for every extension of the area -of State activity 
ina eases the points at which officials and citizens come into con- 
tact with each other The gi eater the prohibitions and restric- 
tions by Government on personal conduct, the greater, inevitably, 
the power of the Civil Service The growth of delegated legisla- 
tion and administrative justice, noticed earlier, must also be 
reckoned among the causes of the increasing importance of the 
Civil Service, for they increase the aiea of discretion vested in 
that service 

Three or four principles have giadually been established in 
the past hundred years regarding the organization of the Cml 
Service 

{t) The political Executive should have little control over 
the appointment of permanent officials because that might lead 
to party patronage, favouritism and insecurity of service Men 
of ability and character will not be tempted to join the Service 
when no guaiantee of continuous livelihood exists Further, ap- 
pointment by the political Executive may lead to corruption 
The time and mind of ministers will be devoted to the lewaid- 
ing of the followers of a party and to the interviewing of an end- 
less number of candidates and those Avho come to plead on their 
behalf, rather than to the formulation of policies for the promo- 
tion of social good and their efficient administration It is now 
recognized that to avoid these evils, membeis of the public 
Services must be appointed by persons othei than those in the 
cabinet and under rules tvhich reduce to a minimum the chances 
of personal favouritism A Public Service Commission, with 
members holding office during good behaviour, is entrusted with 
the duty of recruiting men to the Seivice by open competition 
(supplemented by interviews in certain cases) The fundamental 
piinciples in the conduct of the Service thus constituted are 
permanence in office and the dissociation of tenure of office from 
the changes of government caused by the cabinet system Once 
a candidate has been admitted to the Seivice, granted efficiency 
and good behaviour, he should be certain of keeping his place 
until the age of retirement The Executive should have the 
right of dismissal, to be exeicised only in cases of incompetence 

total population of 44 7 millions, whereas in 1881, it consisted only of 81,000 out 
of 29 7 millions In Germany, m 1928, it consisted of 1,187,925, out of a 
total population of 64 4 millions m 1881, 452,000 out of 45 4 millions 
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oi neglect of duty, and never for political leasons oi to make 
loom for favourites 

(n) Promotion must be on the basis of seniority tempeied by 
factors of efficienc)' 

(iii) Members of the Civil Service must abstain from party 
politics, and loyally caiTy out the orders of their chief, whichever 
party be in power, in so far as they are within the limits of the 
law Tliey must, further, observe stiict official secrecy 

(iv) The minister takes the responsibility for the action of 
his subordinates It is a convention that no mention should be 
made in Parliament of a ministei's j^ermanent suboidmates. 
eithei by way of piaise oi ciiticism , and no minister should take 
shelter behind the staff of his department 

In India, a further principle is now recognized as essential 
in the organization of the Civil Service, viz communal repre- 
sentation Thus the Government of India have laid down the 
rule that 25% of all vacancies to be filled by direct recruitment 
of Indians will be reseived for Muslims and 8^% foi other 
minority communities Should Muslims and other mmoiities 
obtain less than their prescribed percentages in open competi- 
tion, these percentages will be secured to them by means of 
nomination To help the backward communities fuither, lower 
qualifications in respect of age and education are presciibed- 
Such discrimination in favour of minorities is not followed in 
European countries The clause usually inserted in the constitu- 
tions of these countries is to the effect that diffeiences of race,, 
language or religion shall not piejudice any national in admis- 
sion to public employment 

The latson d’etie of communal representation in tlie Services 
is the unequal cultural development of the communities in the 
State It IS based on the view that the efficiency of the public 
services is a function not merely of the qualifications of the en- 
tiants thereto but of the social haimony in the body politic they 
serve Such harmony, it is argued, can only be secured by the 
fair 1 cpresentation of the various communities in tlie Services 
thiough reservation and the like The pimciple, however, works 
undei two healtliy safeguards, which it will be unwise to depart 
from • in order to secure a fair degree of (if not the maximum) 
efficiency, a minimum qualification is imposed ; and communal 
representation should not be taken into account in making pro- 
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motions If a senior found a junior promoted over him merely 
because he belonged to another community, there would be dis- 
content within the Service ‘ Such treatment would be going a 
long way on the road towards dividing the Service by com- 
munities , and ‘ a body which is divided against itself cannot have 
that loyalty and esprit de coips which are so vital in public 
service ' 

§5 WHY THE POWER OF THE EXECUTIVE HAS 

GROWN 

Befoie we pass on to the Judicial y, mention must be made 
of a remaikable trend in modern politics the growth in the 
power of the Executive at the expense of the Legislatuie This 
development is true not only of government in totalitaiian States 
but also in democratic States "What are the leasons for this new 
development ? ' 

It might, indeed, be expected that the Legislature should 
generally be ‘ the great overruling power in every free commun- 
ity’, for the will of the State must be expressed before it can 
be enforced, and that will is expiessed by the Legislature The 
Legislature has power ovei the puise, it has power to regulate 
matteis the power ovei xvhich has not been conferred on other 
departments , where a parliamentaiy Executive exists, the tenure 
of the Executive is controlled by the Legislature , and the im- 
portance of tile legislative function has increased in proportion 
to the increase of collectivist legislation 

But in piactice, the Executive tends to ovei shadow tlie Legis- 
lature for several reasons (i) Modem executive business is con- 
cerned not only with the execution of laws, but also in many 
cases with the initiation of bills to be sanctioned by the Legisla- 
ture (ii) The increase of collectivist legislation, which increases 
the importance of the Legislature, pan passu increases also the 
importance of the ' Executive , for almost every law delegates 
to the Executive thg power of enacting subsidiary legislation, 
(lit) In many States, tlie Executive has acquired quasi-judicial 
poweis (iv) War necessarily results in an increase in the power 
of the Executive , and the habit acquired in war-time tends to 
contmue in peace-time as well (v) Legislatures have eveiy where 
been declining because of the inadequacy of the territorial basis 
of representation , the methods of election and the party system 
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do not induce the best men to enter Parliament ; tlie electorate, 
by demanding and acquiring powers of direct legislation, com- 
petes with the Legislatuie, other oiganizations like the Trade 
Union Congress and the press are similarly competmg with the 
Legislature for power ; and the Executive’s control of the organs 
of public opinion, particularly the radio, necessarily operates to 
reduce the importance of the Legislature as a jree organ for the 
expression of public opinion (vi) In totalitarian States, the con- 
centration of poiver in the Executive is part of their very philo- 
sophy. (tm) Einally, the nature of modern government is such 
that leadership continuous and acknowledged, concentrated and 
co-ordinating, adequately informed and equipped, is vitally 
necessaiy' 
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CHAPTER XXX 

THE JUDICIARY 

§1 ORGANIZATION OF THE JUDICIARY 

‘ There is no better test of the excellence of a governmen t 
than the efficiency of its nidicial system for nothing moie 
nearly touches the welfare and security of the citizen than his 
knowledge that he can rely on the ceitain, prompt, and impar- 
tial administration of justice The ludge, therefore, fulfils an 
oneious function in the community His primary duty is to intei- 
pret law, to apply the existing law to individual cases, and, by 
so doing, to hold the scales even both between one private citizen 
and another, and between private citizens and members of the 
Government Incidentally, however, in tlie process of interpieta- 
tion, as we have seen, he cannot help making new law,^ this ' 
law-making function being relatively more impoi tant in fedei al 
States than in unitary States 

The role of the Judiciary being so impoitant, it is obviousl y 
essential to choose men of honesty, impartiality, in dependence 
and legal knowled ge to fill the places_a£-iudges>JThree methods 
of appointing them are in vogue, as we have seen nomination 
by the Executive, ^ election by the Legislature,^ and election by 
the people ^ There is no doubt that, of the three, the first is the 
best A numeious Legislature can hardly be expected to esti- 
mate efficiently the legal knowledge required for judicial deci- 
sions, and, besides, is likely to be too much influenced by 
political considerations For similar reasons, the popular election 
of judges IS also open to objection Only in three out of the 
thirty-eight American states where the system pievails has it 
given any satisfaction ® 

Regarding the duration of their office, it is now recognized 

^ Bryce, Modern Democracies, Vol II, p 421 

“ See above, pp 69-70 

In Britain, France, the U S A , Canada, Australia, South Africa, 
Germany, Italy and India 

* In Switzerland and the U S SR 

* In some Swiss cantons and American states 

® Ogg and Ray, Introduction to American Government, pp 779-81 
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that the piescnation of judicial independence requires tliat 
judges should hold office foi life,i independent of the pleasuie 
of the Executive, and that their salaries should not be diminished 
during their term of office The extent to which these require* 
ments are met and tlie methods by which they are met have 
been discussed elsewhere - 

§2 RELATION TO LEGISLATURE AND EXECUTIVE 
Relation to the Legislatuie 

What should be the relation of the Judiciary to the other 
departments of Government? So far as its relation to the Legis- 
lature is concerned/ three or four principles may be formulated. 

(/) The moie the Judiciary is separated from party politics, 
the bettei This means that the Legislature must not have the 
power to elect judges , and, furthei , it is desirable that no mem- 
ber of the Legislature should be eligible for a judiaal office 
(/?) The Legislature may be vested with the power of recommend- 
ing the removal of judges either by the presentation of an address 
to tlie Executive as m Biitain, or by impeachment as in the 
USA Tins powei is necessary' as an ultimate safeguard against 
a judge who abuses his powei by receiving presents, for instance 
None, not even a judge, can be enti listed with power without 
some guaiantee against its abuse (iii) The Judicial y in a unitary 
State (like Fiance) need not have the jiotver to question tlie 
validity of laivs passed by the Legislature (tv) In federal States, 
die poivei of the Judiciaiy to declare unconstitutional a law 
passed by the Legislatuies is essential in order to maintain the 
supremac)^ of the constitution Our survey shows that the Judi- 
cial y in the USA and Australia is vested with ample powers of 
this kind , but we find that in Canada and Switzerland the 
Judiciary has considerably i educed powers 

Relation to the Executive 

In organizing the relation between the Judiciary and the 
Executive,, the most impoitant principle clearly is that there 
must be a separation between the tivo. The separation is desir- 
able because, as far as possible, no member of the Executive 

* This js sometimes expressed as ‘ holding office “ during good beliaviour ” 
i t so long as they are not guilty of any enme known to the law 

* See above, p 86, and part II, bk II. 
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should have judicial functions (subject to the exceptions we 
have noted in connexion ivith administiative law in Britain i) ; 
and because, while it may have the power of appointing judges, 

, the Executive must not have the power of dismissing them. The 
reason for the second restriction has been explained above The 
reason for the first is that such a combination involves damage 
to both liberty and efficiency To liberty, because if the two are 
not separated, the Executive, as judge, has to sit in judgement 
over its own conduct, which is obviously injurious to freedom ; 
to efficiency, because its membeis aie not chosen for then capacity 
oi training as judges 

But the Executive may be vested with two poweis in i ela- 
tion to tlie Judiciary The fiist is the appointment of judges 
The appointment of judges by the Executive also has defects ; 
but alternative methods, such as populai election and election 
by the Legislature, are woise The only ultimate guaiantee that 
the best men are chosen as judges lies in a convention, supported 
by professional opinion, that judges must not be chosen for 
political or paity leasons The Executive’s second power in con- 
nexion with the Judiciaiy is the power of pardon 

In its turn, the Judicial y may be vested with the power to 
review the acts of the Executive The government officer must 
be answerable in a court of law for his conduct as a government 
servant This is an important safeguard o^ liberty. It has been 
noticed in the discussion of modern constitutions ^ that, in 
general. States on the continent of Europe have established 
separate administrative couits for the trial of cases in which the 
Government or its servants are parties The relative merits and 
defects of ‘ the rule of law ’ and ‘ administrative law ’ have also 
been examined m the same context 

§3 EXECUTIVE AND JUDICIARY IN INDIA 

We have pointed out earlier that in India a number of exe- 
cutive officials aie tiansfened to the judicial depaitment, and 
vice versa For example, members of the revenue staff are chosen 
as sub-magistiates, and sub-magistrates rejoin the revenue staff 
as deputy collectois Similarly a number of executive officials 
perfonn judicial functions , collectois, who are also district magis- 

^ See above, ch XVI, §13 
* See above, ch XVI, §13 and XVII, §6 
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trates; revenue divisional officers, who are also subdivisional 
magistrates ; and deputy talisiidars ivho are also sub-magistrates. 
The district magistrate tries very few cases , i but he exercises 
administrative control over the sub-magistrates who tiy the bulk 
of the criminal cases in the district These magistrates have to 
send to the distiict magistrate regular statements showing tlie 
nature of the cases they have tried, the alleged offences and the 
results of trials, as well as copies of their judgements The ad- 
monitions of the district magistrate regarding delays or errors in 
tlie conduct of cases or the award of punishments are communi- 
cated to sub-magistrates subsequent to the disposal of the cases, 
witlr the intention of regulating tlreir disposal of future cases 
A distiict magistrate may also issue general circulars to all 
magistrates under his control for their instruction or guidance 
in dealing with cases 

The problem of the separation of executive and judiciat 
powers thus centres in collectors, divisional officers, deputy tahsil- 
dars, and sub-magistrates 

That a man who is trying a criminal should try him in a 
purely judicial spirit and not be influenced by anxiety regarding 
promotion or prospects is admitted on all hands This principle 
was indeed accepted by Sir Harvey Adamson (Home Member 
to the Government of India) in the Imperial Legislative Council 
in igo8 

‘ The exercise of executive control over the subordinate magis- 
trate by whom the great bulk of criminal cases are tried is the 
point where the present system is defective If the control is 
exercised by the officer who is responsible for the peace of the 
district there is the constant danger that the subordinate magis- 
tracy may be unconsciously guided by other than purely judicial 
considci ations ' 

It must be i emembered too that the pi omotion and prospects 
of suboidmate magistrates depend partly on the recommenda- 
tion of the district magistrate collector , it is theiefore likely 
that they will suboidinate their own views to what they assume 
to be his views 

Thcic are disadvantages- too in membeis of the Indian 
Ci\il Service being shifted fiom executive work to judicial vvwb, 

* In Mndrns in ig::6 ho tried on the a\ erase one case and heard c'glit 
.ippcals 

It must be admitted ihat the s\stom has its advantages also 
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because a district judge, for instance, trained in the executive 
field during his earlier years, may not possess those legal attain- 
ments or the judicial frame of mind necessaiy for an impartial 
administration of justice 

Progiessive opinion in India, theiefore, is m favour of effect- 
ing a separation of the Executive from the Judiciary It demands 
that the control of the subordinate magistracy should be trans- 
ferred to some authority independent of the district magistrate 
collector either to the district and sessions judge or tb some 
officer appointed as his assistant for the purpose Further, there 
should be separate officeis to discharge the functions of divisional 
officers and deputy tahsildars, on the one hand, and of first-class 
and second-class magistrates on the otlier Sub-magistrates should 
be recruited from the bar and placed under the control of the 
High Court in the same way that district munsiffs are. 

Official opinion m India, however, still seems to fight shy of 
adopting these or similar proposals m the direction of separa- 
tion ^ Apart from the additional expenditure which any schemfe 
of bifurcation necessarily involves, it is pointed out that the 
existing system secures administrative efficiency At present magis- 
trates subordinate to the district magistrate have the duty of 
takmg preventi\e measures and quelling disturbances of the 
public peace , there is a side of magisterial work which must be 
regarded as preventive rather than punitive The argument is 
that m India the head of the district has to deal with rebellions 
and local outbreaks, in which case he must be able to count on 
the support of the subordinate magistrates For this purpose it 
is very desirable that he should be the chief magistrate of the 
district and that he should know his men This advantage is 
now secured by tlie fact that sub-magistrates are chosen from 
revenue officials and are controlled by the collector who is also 
district magistrate Further, any real scheme of separation will 
dismtegiate the whole system of district administration, which 
has been built up as an organic whole, both the revenue and 
magisteiial departments being controlled by the district collec- 
tor and magistrate To transfer the magisterial powers of the 
collector to the district judge, oi to another officer, will, it is 

The Government of Sind has a scheme for the separation of the Executive 
from the Judiciary which (according to a Karachi message m The Htndxi on 
30 Nov 1943) brought into operation in 1944 
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feared^ gravely lovser his prestige and his value in tlie scheme 
of district administration, and lessen rfie oppoi tunities available 
for the collector and the sub-divisional officers for keeping per- 
sonal touch with the people in the district. 

In conclusion, it is only necessary to remind the ‘routine 
mind ' of the dictum laid down by de Tocquevilie that what we 
call necessar) institutions are no more than institutions to 
which we are accustomed, and that the possibilities of experi- 
ment in the social constitution are far greater than most of us 
imagine. 
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